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GUY T. HELVERING VS. NIBLEY-MIMXAUGH LUMBER CO. 
1 Docket No. 17527 

Nibley Mimnaugh Lumber Company, petitioner 


Commissioner of Internal Revenue, respondent 

Appearances: For petitioner, Stanley Suydam, Esq., Walter G. 
Moyle, Esq., A. S. Smith, Esq.; for respondent, Thomas M. Wilkins, 
Esq. 

Docket entries 

1926 

June 16—Petition received and filed. 

June 21—Copy of petition served on Solicitor. 

June 21—Notification of receipt mailed taxpayer. 

June 25—Motion for 120 days’ extension to file answer filed by 
Solicitor. 

July S—Granted. Both sides notified. 

Sept. 13—Motion to place on circuit calendar for hearing aj Portland, 
Oregon, filed by taxpayer. 

Nov. 29—Motion to dismiss filed by General Counsel. 

Dec. 6—Copv of motion served on taxpaver. January 34, 1927. 

I 

1927 ! 

Jan. 7—Motion for continuance to April 25, 1927, filed by taxpayer. 

Jan. 11—Granted. Both sides notified. 

Mar. 14—Motion to take deposition filed by taxpayer. 

Mar. 14—Motion to transfer to Portland circuit calendar filed by 
taxpayer. 

Mar. IS—Order to take deposition signed and filed. Both sides 
notified. 

Apr. 19—Depositions of J. L. Soule et al. filed. 

Apr. 22—Brief on motion filed by taxpayer. 

Apr. 25—Hearing had before Mr. Smith on Commissioner’s motion 
to dismiss. C.A.V. 

Apr. 20—Copy of depositions served on General Counsel.; 

May 2—Transcript of hearing. April 25, 1927. 

July 14—Order denying motion for dismissal, signed 'and filed. 
Both sides notified. 

July 19—Motion to amend answer filed by General Counsel; Amend¬ 
ment tendered. 

July 22—Granted. Both sides notified. 

1928 

July 6—Hearing set November 14, 1928. 

Aug. 1—Order placing appeal on circuit calendar in the vicinity of 
Portland, Oregon, and striking from November 14, 1928, 
entered. 

1929 

Feb. 18—Motion for leave to file amended petition, amendment 
tendered, filed by taxpayer. 

Feb. 19—Motion for leave to file amended petition grante 
Feb. 20—Copy of motion served on General Counsel. 
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2 1929 

Apr. 25—Answer to amended petition filed by General 
Counsel. Copv served April 26, 1929. 

1930 

Apr. 24—Noticp of hearing beginning week of June 16, 1930, at Port¬ 
land, Oregon. 

Apr. 30—Order that proceedings be stricken from June 16, Portland, 
Oregon, entered. 

1931 

Apr. 30—Hearing set June IS, 1931, Portland, Oregon. 

June 2—Motion for continuance to a date subsequent to July 5, 
1931, filed by taxpayer. 

June 4—Order to transfer to day calendar of July 27, 1931, Seattle, 
Washington, entered. 

June 4—Hearing set July 27, 1931, Seattle, Washington. 

July 27—Hearing had before Miss Matthews, div. 13, called on 
merits. Briefs due November 30, 1931, and reply briefs 
December 30, 1931. 

Sept. 23—Transcript of hearing July 27, 1931, filed. 

Sept. 30—Motion to reopen and admit evidence in exhibit 15—filed 

bv General Counsel. 

% 

Oct. 3—Motion granted. 

Oct. 5—Order granting motion to reopen and that the memorandum 
of an agreement be entered as petitioner’s exhibit 15— 
entered. 

Nov. 24—Motion for extension to January 2, 1932, to file brief— 
filed by General Counsel. 11/25/31 granted to 1/2/32. 

Nov. 30—Brief filed by taxpayer. Copy served 1/9/32. 

Dec. 9—Motion for extension to February 1, 1932, to file reply 
brief—filed by taxpayer. 12/9/31 granted to 2/1/32. 

Dec. 24—Motion for extension to January 9, 1932, to file brief— 
filed bv General Counsel. 12/2S/31 "ranted to 1/9/32. 

1932 

Jan. 7—Brief filed bv General Counsel. 

Jan. 29—Motion for extension to February 10, 1932, to file brief— 
filed by taxpayer. 2/1/32 granted to 2/10/32. 

Feb. 3—Reply brief filed by taxpayer. 

Sept. 13—Findings of facts and opinion rendered, Miss Matthews, 
div. 13. Judgment will be entered under rule 50. 

1933 

Feb. 21—Notice of the appearance of Stanley Suydam, counsel for 
taxpayer. 

Feb. 21—Notice of the appearance of Walter G. Moyle, counsel for 
taxpayer. 

Feb. 25—Notice of settlement filed by General Counsel. 

Mar. 1—Hearing set March 22, 1933, on settlement. 

Mar. S—Consent to settlement filed by taxpayer. 

Mar. 17—Decision entered, Miss Matthews, div. 13. 

June 7—Petition for review by District Court of Columbia, with 
assignments of error filed by General Counsel. 

June 23—Affidavit of service filed bv General Counsel. 

%• 

July 6—Praecipe with proof of service thereon filed by General 
Counsel. 
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U. $. Board of Tax Appeals. Filed Feb. 19. 192p 
Before the United States Board of Tax Appeals 

Docket Xo. 17,5*27 

Xibley-Mimnaugii Lumber Company. petitioner 


r. s*. 


Commissioner of Internal Revenue, respondent 

. 1 me tided petition 

Conies now the above-named petitioner, and leave bein<;r first had 
and obtained, files this, its amended petition for a redetermination 
of the deficiency set forth by the Commissioner of Internal Revenue 
in this notice of deficiency IT: CA: 2551-4-GOD. dated April 7, 1920, 
and as a basis of petition for redetermination alleges as follows: 

i s 

1 

I 

That petitioner. Xibley-Mimnaugh Lumber Company, was during 
all of the times and dates involved in this proceeding ami until on 
or about the 4th day of September. 1928. a corporation duly organ¬ 
ized and existing under and bv virtue of the laws of the State of 
Oregon with its principal office and place of business at Wallowa, 
in Wallowa Countv. Oregon. 

n 

. 1 

The taxes in controversy are alleged income taxes claipied to be 
due for the calendar year 1924 to the sum of $48,520.91. 

Ill 

i 

Petitioner alleges that there are the following errors in the rede¬ 
termination of the tax by the said Commissioner of Internal Revenue, 
to wit: 

1. The said Commissioner in determining that there was anv addi- 
tional tax due from the said corporation for the calendar year 1924 
disregarded the actual ownership of the property at the time the 
sale was made upon which the Commissioner claims a profit was 
realized, and disregards the time of the making and consummation 
of such sale. 

4 2. That the said Commissioner erred in determining that 

the said income, if any. upon which profit should be deter¬ 
mined was made in the calendar vear 1924. and that anv I tax was 
properly assessable for such year, for the reason that said jsale was 
made and consummated in the year 1928. and that if any profit was 
realized on account of such sale which should be assessed against 
the said corporation, it should have been assessed for the year 1928, 
and not for the year 1924. 

8. The facts upon which petitioner relies for a redetermination of 
said tax are as follows: 

That on or about the 1st dav of August 1928, the stockholders 

% C ' 

owning more than seventy-five percent of the stock of the Xibley- 
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Mimnaugh Lumber Company decided that pending sale or other 
disposal of the assets of said Company that J. F. Kavenscroft should 
be appointed as trustee for such stockholders, and that all <>i the 
assets of tin* said Company should be delivered to the said J. I*. 
Kavenscroft as a dividend in kind, and that pending such disposal 
or sale that he should hold and operate their said properties. 

That <>n or about tin* 2nd day of August 192*’>. tin* said J. F. 
Kawnscroft. acting under authority given him by the said stock¬ 
holders. entered into a contract for the sale of tin* real estate*, timber, 
and physical property, including loirs, lumber, and all other products 
of manufacture, and supplies on hand to Rowman-Hicks Lumber 
Company, under tin* term* of which said contract the said d. F. 
Kavenscroft agreed to m*11 and the said Rowman-Hicks Lumber 
Company agreed to buy all of tin* said property of the said Xibley- 
Mimnaugh Lumber Company. and at said time the said Rowman- 
Hicks Lumber C'ompanv paid on the purchase price of said prop¬ 
erty the sum of £100.000.00. Said contract was likewise executed 
by the Xiblev-Mimnaugh Lumber C'ompanv because at said time 
the said property had not in fact been transferred by said C'ompanv 
to the said trustee, and it was necessary that said contract should be 
signed by said C'ompanv and such requirement was made by the 
attorneys for the said Rowman-Hicks Lumber Company. 

That on tin* 4th day of September 192-4. at a meeting of the stock¬ 
holders called for that purpose a resolution was adopted authoriz¬ 
ing tin* dissolution of the said Xiblev-Mimnaugh Lumber Company, 
and the directors were authorized and directed by tin* said stock¬ 
holders to proceed with the dissolution of the said Xibley-Mimnaugh 
Lumber C'ompanv. and at said meeting a 1 i of tin* thimrs and a<*ts 
performed by tin* said stockholders at the said meeting on August 
1. 1924. and all matters in connection with the sale of said property 
wen* expressly ratified and approved, and said stockholders author¬ 
ized a sah* of said property in accordance with the terms and condi¬ 
tions contained; in said contract, and that on said date and imme¬ 
diately subsequent to said meetinir said Rowman-Hicks Lum- 
5 her C'ompanv paid an additional sum of £250.000.00 upon the 
purchase price of said property, the said contract covering 
also in addition to the property of the said Xiblev-Mimnaugh 
Lumber Company property owned by the Grande Ronde Lumber 
Company, a corporation, and said payments of said purchase price 
made, as aforesaid, applied upon the purchase price of all of said 
property, the distribution thereof, however, between the said Xib- 
ley-Mimnaugh Lumber Company and the said Grande Ronde Lum¬ 
ber Company not being covered by the* terms of said contract. 

4. That said contract of sale entered into between the said J. F. 
Kavenscroft. as. trustee, and executed bv the said Xiblev-Mimnaugh 
Lumber Company and the said Grande Ronde Lumber Company, as 
sellers, and tin* said Rowman-Hicks Lumber Company, as purchaser, 
was an actual bona fide contract of sale made at the time that it was 
entered into and was considered by all of the said parties as an actual 
sale of said property at the time the said contract was made, and 
possession of the entire plant of the said Xiblev-Mimnaugh Lumber 
Company, including inventories and supplies on hand, was delivered 
to the said Rowman-Hicks Lumber Company at the time of the exe- 
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cution of said contract, and the said Bowman-Hicks Lumber Com¬ 
pany took full, complete, and exclusive possession of ti e whole of 
said plant at said time and proceeded with the operation thereof as 
an active <roin<r lumber concern and has continued in the active opera¬ 
tion of said plant at all times since said date, and that the sale of 
said plant was in fact made on the 2nd day of Au<rus{ 1923. and 
when the said property was conveyed and transferred t > the Bow¬ 
man-Hicks Lumber Company it was transferred and conveyed as of 
Auirust 2. 1923. although the actual instruments of conveyance were 
executed lon«r subsequent to that date, but the effective cate of said 
transfei was stated in said instruments a> August 2. 1923. and it was 
the intention of all of the parties to said transfer that it should be 

ks Lumber 
by it from 
Mimnauirh 
nnin<r with 
wed by the 
said Bow- 
i-n a 1 Reve- 
iwance for 
lid Xiblev- 


effecti ve as of Auirust 2. 1923. That the said Bowman-TIi 
Company claimed depreciation on the property purchased] 
said J. F. Ravenscroft. as trustee, and the said Xibley 
Lumber Company for the portion of the year 1923 be<ri 
Auirust 2nd of that year, and such depreciation was alio 
Federal Government in computing the income tax of the 
man-Hicks Lumber Company for that year, and the Int< 
nue Service of the Federal Government denied any all 
depreciation on any portion of said property to the ss 
Mimnauirh Lumber Company for the said year 1923. 

IV 


That at the said meeting of the stockholders of the 
Mimnauirh Lumber Company held on September 4. 1923 
stockholders of said company were present, and at said ijieetin<r the 
acts of the said J. F. Ravenscroft as trustee for them were expressly 
ratified and approved, and the acts of the portion of th< 
stockholders selecting the said J. F. Ravenscroft to act as 


id Nibley- 
l all of the 


(> 

trustee for the said stockholders were ratified and 
and the said *J. F. Ravenscroft was thereafter authorized to act as 
trustee for the said stockholders. 


approved. 


The payments made by the said Bowman-Hicks Lumber Com¬ 
pany on the said purchase price and the notes delivered by said 
Bowman-Hicks Lumber Company in payment of the balance of 
said purchase price were all paid and delivered to the said J. F. 
Ravenscroft as tiustee for the stockholders of the sajid Nibley- 
Mimnauirh Lumber Company, and said moneys and notes were dis¬ 
tributed by the sai l J. F. Ravenscroft as trustee to the stockholders 
of the said Xibley-Mimnauirh Lumber Company in accordance with 
the ownership of said stock of the said Xibley-Mimnau<:h Lumber 
Company, and all of said transactions were carried on by the said 
J. F. Ravenscroft as trustee for the stockholders of the said Xiblev- 

4> 

Mimnauirh Lumber Company, and the said stockholders recognized 
the said J. F. Ravenscroft as trustee for them, and considered that 
the payment to them of the said money and the delivery to them 
of the portion of said notes was as a dividend in kind <jnd in dis- 
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tribution of the assets of the said Xiblev-Mimnaugh Lumber 
Companv. 

VI 

That the notes which were delivered by the sai< 1 Xiblev-Mimnaugh 
Lumber Company had no ready realizable market value, and that 
therefore it was wholly improper that they should be considered 
as income at the time received or at the time of the sale of the 
property. 

VII 

That petitioner therefore prays relief from the deficiency asserted 
by the respondent by the elimination of the entire tax asserted, 
to wit: $48,526.91. 

Wherefore, petitioner prays that this board hear and redetermine 
the deficiency herein alleged. 

Allan A. Smith. 

Counsel for Petit tour r. 

i Bo,r 7.%'. Baker. Oregon. 

7 State of Oregon. 

Countg of B<iker. ss: 

That Elmer I. Stoddard, being here dulv sworn, savs that he is 
the president of the Xibley-Mimnaugh Lumber Company, and is 
authorized to verify the foregoing petition: that he has read the 
foregoing petition, is familiar with the statements contained therein: 
and that the facts stated are true, except those facts stated to be upon 
information and belief, and those facts he believes to be true. 

i Elmer I. Stoddard. 

Subscribed and sworn to before me this 14th dav of February 1929. 

* •> 

[seal] A. S. Grant. 

, Xotarg Public for Oregon. 

My commission expires July 6. 19:10. 

8 Form XP-2 

301. 

TREASURY I)EPARTMENT. 

’Washington. April 7. 17)20. 

IT :CA: 2551-4-60D. 

XIBLEY-Ml M NAl'CH Lt'MBER COMPANY, 

r , •/. F. Rarenxcroft. Trustee. Baker. Oregon. 

Sirs: An audit of your income-tax returns for the years 1922 to 
1924. inclusive, in connection with an examination of your books of 
account and records, also your protest tiled Xovember 10. 1925. dis¬ 
closes a deficiency in tax amounting to $53,439.59. as shown in 
attached statement. 

In accordance with the provisions of section 274 of the Revenue 
Act of 1926. you are allowed 66 days from the date of mailing of 
this letter within which to file a petition for the redetermination of 
this deficiency. Any such petition must be addressed to the United 
States Board of Tax Appeals. Earle Building. Washington. D. C.. 
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I 

and must be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth dav. 

** •/ m * m i * m 

Where a taxpayer has been given an opportunity to pie a petition 
with the United States Board of Tax Appeals and hats not done so 
within the 60 days prescribed and an assessment has been made, or 
where a taxpayer lias filed a petition and an assessment in accordance 
with the final decision on such petition has been made, the unpaid 
amount of the assessment must be paid upon notice and demand from 
the Collector of Internal Revenue. Xo claim for abatement can be 
entertained. 

If you acquiesce in this determination and do not desire to file a 
petition with the United States Board of Tax Appeals, you are 
requested to execute a waiver of your right to file a petition with the 
United States Board of Tax Appeals on the enclosed Form A, and 
forward it to the Commissioner of Internal Revenue, j Washington, 
1). C.. for the attention of IT: CA: 2551-4-60D. In tjie event that 
you acquiesce in a part of the determination, the waiter should be 
executed with respect to the items to which you agree. 

Respect fully. 

I). H. j Blair. 

Conimissioner. 
By C. R. Xash, 
Assistant to the C'ohrmissioner. 

Enclosures: 

Statement 
Waive!’—Form A. 

Form SS2. 

'•> >TATKMK\T 301 . 

IT: CA : 2331*4-<U»I >. 


In re: Xiidey-.Mi nuni^Ji I.uiiiIm r Company. c <> .1. !\ ItavensToft. Trustee. 

Maker. Oregon 

Year: Drficic ten in lax 

1022 ___ __ 07<>. or. 

1023 - __ - _ ___ _ 11.836.02 

102-1 __ -- - - . _ 4j|. 320. 01 


i "in! 


snn. 430. no 


NKT IXCOMK 

Net income reported on return_ _S40.02S.S7 

Add : 

1. Excessive depletion: 

Depletion claimed_ _ Sis. 072.21 

I >(*i*1«’!i*»n allowed __ 17.02". "0 

-$146. £ 

2. Excessive depreeiation: 

Depreciation claimed _ s:*.3. ."1. 


I appreciation allowed__ 23.342.07 


s. 2 os. Jin 


8.330. 17 


Deduct: 

3. A<!dilionni expenses allowed 


4S, 3S4. 04 
442. 84 


Correct net incom-- ---i_ $47,941.20 

nr:—°.:i-•> 
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EXPLANATION OF AI >.Il' ST MKNTS TO NKT INCOMK 


1. Excessive depletion. $14<5.G2, has been disallowed based on the agent’s 
report which has been approved and adjustment made in accordance with 
article 237. Regulations 52. 

2. Excessive depreciation. $8,208.55. has been disallowed on railroad con¬ 
struction. due to the value of construction and rates used by the agent, which 

appear reasonable and allowable. 

10 3. Additional expenses allowed. $442.84, representing excuses charged 

to real estate account has been allowed in accordance with section 23t 
of the Revenue Act of 11 >21. 


TAX COMPUTATION 


Net income_-_ 

Less: 

Net loss for 1921 (section 204) 
Exemption_ 


Balance taxable at 12*4 r /r- 

Tax at 12 1 <*', < _ I___ 

Total tax assessable. _ 

Original tax assessed_ 


$47. 041. 20 


.<0. 303. 20 
None 

- 0. 393. 20 


_$38. 54$. 00 

_ 4. 8IS. 50 

_ 4. $1$. 50 

_ 2. 741. 84 


Deficiency in tax 


$2. 070. 00 


1923 


NET INCOME 


Net income reported oil return.. 
Add : 

1. Excessive depreciation! 

Depreciation claimed 
1 lepreciation allowed 


__$54,713.20 


$37. 873. 34 
15.185. 13 

- 22 . 088 . 21 


Corrected net income__$77,401.47 

EXPLANATION OF ADJUSTMENT TO NKT INCOME 

1. Excessive depreciation. $22.0.88.21. has been disallowed due to plant and 
equipment being taken over by Rowman-IIicks Lumber Company, on August 3. 
1923. Depreciation has. therefore, been allowed for 21” days instead of 305 
days or full year. 


TAX COMPUTATION 


Net income-- $77. 4<>1. 47 

Less : Exemption_ None 

Balance taxable at 12'__ $77,401.47 

11 Inasmuch a> information in possession of this office indi¬ 

cates that your corporation is in process of liquidation, the 
Bureau will be unable to afford you an opportunity under the pro¬ 
visions of Treasury Decision 370s to discuss your case before mailing 
formal notice of its determination as provided in section 274 (a) of 
tin* Revenue Act of 1020. It is necessary at 11 i is time, in order to 
protect the interests of the Government, either to make an immediate 
assessment under the provisions of section 270 of the Revenue Act 
of 1020. or to issue a formal notice of deficiency. Therefore, the 
Bureau has elected to issue this notice of deficiency, believing it 

» • • c - 

will he more satisfactory than an immediate assessment. 
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Payment of the deficiency in tax should not he mads until a bill 
is received from the collector of internal revenue for vour district, 
and remittance should then ho made to him. 


12 


United States Board of Tax Appeals 
Docket Xo. 17'>‘27 


i 


Xibley-Mimnauoh Lumber Company, petitioner 

I 

Commissioner ok Internal Revenue, respondent 


\nsit'< r to amended //ef/tlon 
Filed Apr. 25. 11)21) 


Now comes the Commissioner of Internal Revenue, bv 


his attorney. 


C. M. Charest, (ieneral Counsel. Bureau of Internal ljlevenue. and 
for answer to the amended petition filed by the above-named tax¬ 
payer admits and denies as follows: 

I. Denies that the petitioner, the Xiblev-Mimnaugh Lumber Com- 
]>any. ceased to exist as a corporation on September 4. 1&23. Admits 
all other allegations of fact contained in paragraph I of'the amended 
petition. 

II. Admits the allegations of fact contained in paragraph II of 
the amended petition. 

Ill—1 and 2. Denies that the Commissioner erred as stated in 
subparagraphs 1 and 2 of paragraph III of the amended petition. 

Ill—3 and 4. Denies the allegations of fact contained in sub- 
paragraphs 3 and 4 of paragraph III of the amended petition. 

IV. V. and VI. Denies the allegations <>f facts contained in para¬ 
graphs IV. V. and VI of the amended petition. 

13 Denies generally and specifically each and evefy allegation 
contained in the taxpayer's amended petition not jhereinbefore 

admitted, (pialified. or denied. 

Wherefore, it is prayed that the taxpayer's appeal be denied. 

(Signed) (’. M. ( 'iiares r. 

Coit/i.s rc/. 

Bureau, of Internof Revenue. 

Of Counsel: 

James L. Backstrom. 

Special Attorn "//. Bureau of Internal Revenue. 

14 Xibley-Mimnaucii Lumber Company, Petitioner, r. Com¬ 

missioner of Internal Revenue. Respondent 

Docket Xo. 17 o 27. Promulgated Sei>t“ml>er 1M. 11)3| 

A. .1. Smith, Esq., for the petitioner. 

Euf/cne Meacham. Esq., for the respondent. 

This proceeding arises upon the determination of a (Jleficiency in 
'petitioner's income tax for the calendar year 11)24 in [the sum of 
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$48,526.01. arisim: from a profit of $605,524.72 on the sale of its 
assets. I'h.e petitioner assigned as error, first. the respondent's de¬ 
termination that iiain resulted to tin* petitioner corporation from the 
sale of its assets, consisting of timborlands ami timber, to another 
corporation, petitioner alleiriiur that (lie sale was made by petitioner's 
stockholders through a liquidating trustee and not by tin* petitioner 
as a corporation: and. second, respondent's determination that irain 
resulted from such sale, by whomever made, in 11124. when the con¬ 
veyance was executed, petitioner alio«fin<r that the sale was 
15 effective i\|>r income-tax purposes when tin* contract was 
executed and possession deliver* d m 11 >26. 

FINDINGS OF FACT 


Petitioner was a corporation, organized under the laws of Oregon, 
with it- principal office at Wallowa. Oregon. It was enjxajred in 
loiririnir and lumberiiur. Prior to August 1. 11*26. negotiations were 
carried on by tin* petitioner with the Bowman-Hicks Lumber Com¬ 
pany. looking to the sale hy petitioner of its assets. consisting of 
timber. tiiiilierlauds. hunber-manufaeturinij: plant, and personal 
property situated thereon. 

The minutes of a special meeting of petitioner's board of directors 
held on Anjrust 1. 11)26. recite: 

I; appear:!:;: ;h .-mrk!i.>l<ler- acting in t! k•: c IsiUiviUiml i-:i;ry. represent¬ 
ing nioi«* limn t \v« »-t Jiir«Is of the stuck «>f the NiUley-Minuivu::!: I.uinher 
pan\. ha«l <Iesi^ :ated .T. F. Umvc' vroi'i as mi-itv T<* hold, operate or sell the 
assets of the Nildey-Mininaujrh i. :al:er Company, tumuli' r with the property 
<<»nvey» <I t<> liini hy the Grande h*:ide l.umlnv (’oinpany. { 1 ;i Oregon corpora¬ 
tion owning -!<K’k of the petitUnei | and ili.it -ml stoeklio'ders liave juinraiiTceil 
to secure the approval of the stockholders to it- action, it was 

Kesolvod: ’i'hat t!ie president and t!;r seereUiry of tin* NiMoy-Minmaiiirh 
I.nmher Uonipaiy he authorized to convey title m all assets of the Nihlcy- 
Mimnanirli I.utaher Uuiiipaii.v m .1. F. Kavens *r<*ft. trustee. 

Tlie trustee was to distribute the proceeds " as a liquidatinir divi¬ 
dend to the stockholders am! the petitioner to he dissolved. 

At an adjourned meetimr of the directors on the following day. 
August 2. it wtts “ Resolved. that J. F. Ravenscroft. its liquidatin'*: 
trustee, he. and he hereby is. authorized to -“11 and convey till of 
the property of this company, except its cash and accounts receivable, 
to Bowman-Hicks Lumber Company, for the price and <>n the term- 
shown in a written agreement dated Auuu-t 2nd. 1926. between said 
Bowman-IIicks Lumber Company and others, including said liqui¬ 
dating: trustee, exhibited at this meeting, to execute s;iid agreement 
as trustee, and to execute the same also for and on behalf of the 
company. Said agreement provides for the payment by Bowman- 
Hick- Lumber Company of $1,150,000.1);) for said property, including 
certain property of the (Jramle Rondo Lumber Company. 

On August 2. H*26. the contract was executed, the opening para¬ 
graph recitin«r that it was entered into by “the Xibley-Mimnaujrh 
Lumber Companv* an Oregon corporation, lirst partv. acting herein 
by and through d. F. Raven-croft as 1 i<jui«.]a11 1 iir trustee of said 
Nibley-Mimnauyh Lumber Company under and by virtue of a resolu¬ 
tion of the directors of the company passed at a meeting thereof held 
August 1st. 11*26. said Xihlev-Mimnauirh Lumber Company and said 
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J. F. Ravenscroft as such liquidating trustee beinjr collectively 
hereinafter referred to as the * Seller' ", and Gfcuide Ronde 
Lumber Company, an Oregon corporation, second party, and 
certain stockholders of the petitioner owning more than two thirds 
of its stock, third parties, and ** the Bowman-Hicks Lumber Com¬ 
pany. a Delaware corporation, fourth party, hereinafter called the 
* purchaser.'” 

The contract provided that “the seller has contracted to sell and 
the purchaser lias contracted to buy” certain property set forth 
and described in an exhibit attached, upon certain terms and condi¬ 
tions. which need not be set forth in full, but the perti lent portions 
of which are summarized as follows: The seller agreed to furnish 
abstracts of title to all tracts and. in the event that such title proved 
unsatisfactory to the purchaser and such defects of tijih* could not 
be cured and were not waived by the purchaser, there was to be a 
!>r<> tanto abatement of the purchase price. The price was to be 
$1,150,000. $100,000 thereof to be paid at once in cash (receipt being 
acknowledged by the seller in this agreement) : $350,000 more to be 
paid upon ratification of the contract by the seller's stockholders: 
and the balance in live years. For such balance the p 


lurchaser was 


gust 3. 1923, 
i at one vear 


in the pur- 
on the land 


to execute and deliver to the seller, upon receipt of tjhe deed and 
bill of sale, five negotiable promissorv notes dated Au 
bearing interest at 514 percent per annum, maturing 
intervals thereafter and secured by a purchase-monhv mortgage 
given by the purchaser to the seller. Where titles to tracts should 
prove incurably defective, there was to be a reduction 
chase price by the amount of $3.33 per M feet of timbej 
and by $3 per acre of the land. The lumber at the njiill was esti¬ 
mated at 8.5()().()()() feet, but as the purchaser had not j had time to 
take an inventory of it. it was provided that if it should not prove 
so much, the purchase price was to be reduced by thle amount of 
$20 per M feet of the deficiency. All reductions in the purchase 
price were to be applied against the 'principal of the notes. 

In the event of the purchaser refusing to perform after the seller 
had complied with all conditions, the seller should have the right 
to terminate the contract and reenter and take possession of the 
property, including any improvements made by the purchaser, and 
to retain the cash payments as liquidated damages, if the title to 
the mill site should prove incurably defective or if!the area of 
merchantable timber should prove less than 20.000 aciies, or if the 
seller could not furnish evidence of its stockholders* Assent to the 
contract, or a general warranty deed, then the purchaser might 
refuse to carry out the contract. In such event, thif purchaser’s 
advances and expenditures were to be counted a loan to the seller 
at 8 percent interest, secured by a first lien on the seller's property. 

The seller was to give a general warranty of title, in which the 
IT Grande Ronde Company was to join, and the property to be 
free of liens. 

Paragraph 7 provided in part: 

One of the most important considerations inducing the purchaser to enter 
into this contract is the right to have possession at once of the property covered 
hereby, in order, among other reasons, that it may prepare for winter logging. 
Contemporaneously with the execution of this agreement, therefore, the pur 
chaser shall be given possession of the property covered hereby. 
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The stockholders of the petitioner (more than two thirds of whom, 
in interest, were made parties to the contract) were, by resolution 
at a regular meeting to be held not later than August 10. 1923. to 
authorize and approve this contract to sell. They further agreed 
to indemnify the purchaser for their failure to act. 

Other paragraphs provided for the assumption by the purchaser 
of the seller's liabilities and contracts, adjustment of profits there¬ 
from. and fire insurance on the property. 

The purchaser, bv George R. Hicks, its president, took possession 
of petitioner's mill and timber holdings included under the contract 
at 4:30 p.m. on August 3. 10*23. the day after the contract was 
signed. This delivery was in accordance with instructions given 
by the petitioner to David Stoddard and Ravenscroft. 

On August 11. 1023. the stockholders of petitioner at a special 
meeting authorized their directors to sell all petitioner's assets except 
accounts receivable and cash to the Bowman-Hicks Company, in 
accordance with the contract of August 2. 1023. at the same time 
ratifving their officers' and directors' action in making the contract. 
A liquidating trustee was empowered to carry out the contract in 
the event of petitioner's dissolution. 

The purchaser paid to Ravenscroft for tin* petitioner $100,000 
when the contract was signed on August 2. 1023. and $350,000 more 
two weeks later. 

On September 4. 1023. the stockholders of petitioner met and re¬ 
solved to dissolve! the corporation and to ratify all the acts of Ra¬ 
venscroft as liquidating trustee. The directors on the same day 
likewise ratified all Ravenscroft's prior acts and appointed him 
trustee to wind up petitioner's affairs and carry out the terms of 
the Bowman-Hicks contract. 

The purchaser on taking possession of petitioner's mill and timber 
holdings on August 3. 1923, began at once to carry on lumber opera¬ 
tions on the property. Logs in the pond and in the woods were 
brought in and sawed up. These and lumber in the yard were sold 
by the purchaser, the petitioner getting no money from the sale. 
From nine to twelve million feet of timber were removed by the pur¬ 
chaser from these lands in 1923. In the same vear it rebuilt about 

t # i * 

eight miles and regraded about six miles of the railroad 
IS running through tin* holdings, put in heavier metal rails. 

and expended thereon a substantial amount of money. In 
general, the purchaser exercised over the properties included in the 
contract all the rights of ownership and dominion. 

By December 31, 1923. abstracts of title covering more than 21.000 

acres of petitioner's lands had been accepted by the purchaser's 

lawvers. including that covering the mill site. 

• » * 

On December is. 1923. Ravenscroft. as liquidating trustee, dis¬ 
tributed to petitioner's stockholders all the money received bv the 
vendor on the purchase price except about $50,000 or $00,000. 

I he parties to tlje contract were able to determine the amount of 
cut timber in the yard within ten days after the contract's signa¬ 
ture. but the area of “cut-over" lands was not finally determined 
until early in 1924., On January 15. 1924. a contract finally adjust¬ 
ing these differences by remission to the purchaser of $00,508.07 of 
the purchase price (to be deducted from the notes) in accordance 
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with the contract of sale respecting incurable defects of title was 
signed by the purchaser, by Kavenscroft as liquidating trustee of 
the seller, by the Grande Konde Company, and by Elmer I. Stod¬ 
dard. Kavenscroft. and Mimnaugh as stockholders. 

A deed of conveyance covering the mill and certain described 
timber lands, being all the assets of the petitioner, was pxecuted on 
February *28. 11)24. the preamble of which reads: 


ally executed 
as liquidating 
the State of 
said rorpora- 
ey-Mimnaugh 
-umber Com- 
second part. 


This indenture made as of the 3rd day of August 1922. but aeti 
this 28th day of February 1924, between .1. F. Kavenscroft. 
trustee of Nibley-Mimnau.ah Lumber Company, a corporation of 
Oregon, under and by virtue of a resolution of the directors of 
tion passed at a meeting thereof held August 1. 1922. and said Xiblj 
Lumber Company, parties of the tirst part, and Bowman-Hicks 
pony, a corporation of the State of Delaware, party of the J 
witnesseth: * * *. 

Kavenscroft. as “ liquidating trustee of Xibley-Mimnaujgh Lumber 
Company *'. and the Xiblev-Mimnaugh Lumber Company. by Elmer 

1. Stoddard, president, attested by Kavenscroft. secretary, executed 
the deed. 

At the same time the purchaser executed a first trust cr mortgage 
on the Xiblev-Mimnaugh property to secure notes in the amount of 
$022.7)00 representing the balance of the purchase price given by the 
purchaser to the petitioner as seller. The negotiations upon the form 
this mortgage was to take were carried on between counsel for the 
purchaser and for the seller in 11)22. The notes given bv the pur¬ 
chaser were dated August 2, 11)22, and bore interest from that date 
but were not delivered to the vendor until February 28, 11)24. at the 
time conveyance of title was executed. 

19 The certificate of dissolution of the Xiblev-Mimnaugh Lum¬ 

ber Company was issued by the corporation commissioner of 
the State of Oregon on March 7. 1924. 

After August 2. 1922. Kavenscroft opened new books as “trustee** 
and entries thereafter were made in these books. 

Petitioner filed a return for 1922 covering the period u^ to August 

2. Kavenscroft filed a return for himself as trustee for [the period 
August 2 to December 21. 1922. and for 1924. Xo retting was made 
by petitioner as a corporation in 1924. The profit from the sale was 
not reported by petitioner in its return for 1922. nor by Kavenscroft 
as trustee in his fiduciary return for 1922 or 1924. Depreciation was 
allowed by the respondent to petitioner in 1922 for the period only 
before August 2. 1922. on the ground that the property had then been 
transferred. Neither petitioner, nor Kavenscroft as liquidating trus¬ 
tee. pa it 1 any taxe> for 1922 on the lands comprised jwithin the 
contract of sale. 

OPINION 

Matthews: This is a question (1) whether the gain derived from 
the sale of certain timberlands is taxable to the petitioner as a cor¬ 
poration. as respondent contends, in view of petitioner's contention 
that the sale was made by the stockholders through a liquidating 
trustee and the corporation dissolved; and (2) whether the gain was 
derived in 1922. when the contract of sale was executed find posses¬ 
sion delivered to the purchaser, as petitioner contends, or in 1924. as 
respondent contends, when the legal title was formally conveyed. 
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1. The first question raised is. Who was the vendor ( The peti¬ 
tioner contends that the sale was made by petitioner's stockholders 
through Ravenscroft as liquidating trustee, while the respondent 
ar<rues that it was made by the petitioner in its corporate capacity. 
We find it impossible to escape the conclusion that the petitioner as a 
corporation made the sale. and. as the facts supporting this conclu¬ 
sion are set out fullv in our findings, we think it unnecessary to dwell 
on them here. 

It" the petitioner intended to dissolve and have the sale of its assets 
made by a liquidating trustee, it look no steps to convey to the 
trustee. On the contrary, as the evidence allows, every instrument 
from tiie original contract of sale to the final conveyance was exe¬ 
cuted by the petitioner as a corporation, acting through it- proper 
officers. And. finally, dissolution of petitioner was completed only 
after ail iormalitics of sale had al.-o been completed. The fact that 
Ravenscroft. as liquidating trustee, also executed all the instruments 
does not make the saie one by the stockholders. 

*J0 Kven if the petitioner’s intention had been carried out. it 

is very doubtful whether the •rain would be taxable to the 
stockholders. IJelffbush ct (//.. T rust e< x, 24 B.T.A. (>00. We hold 
that the contract was made by the petitioner as a corporation and any 
piin arising therefrom i> taxable income to the petitioner corporation. 

2. Before answering the second (piestion raised we must determine 
whether we are to be governed by tiie rules of local law in deciding 
when taxable income is receiveil on a sale. Ordinarily, of course, 
local law would determine whether a contract to convey timberiands 
effected a transfer when the contract was made and possession de¬ 
livered or onlv when leiral title was conveyed. but neither the neti- 

• • l * • i 

tioner nor th<* respondent lias arirued tliis point in his brief with 
respect to the la\y of Oregon. Moreover, we do not consider it neces¬ 
sary. for the purpose of deciding whether income under a Federal 
tax statute \va> derived in 1H23. to decide whether under local law 
the sale was completed in that year. lit rdm r/,‘ Rmltif (’nrjM/mtion. 
2-> B.T.A. 104S. and Ihtfcotu ('nrj ,• L Uttdtrr <(• SluntjU* ('(>., 
B.T.A. 040. Respondent in his brief points out that the (iov- 
ernment s view of the determinants of a transfer for income-tax 
purposes i- set out in Law Opinion b- ss . C.B. No. 2. p. .">4 (ISfciO). 
ami that the ride there laid down ha- been subsequently accepted in 
other deci-ion- ,of the Commis.doner. The rule accepted is as 
follows: 


No re:»li'/.:i « i«m *« *i' train «»r !**ss arises tn*m a mere contract to sell real estate 
in the future. The sale is held to occur at the time a deed passes or at the 
time possession and the hardens and benefits < f ownership an* from a practical 
standpoint transferred u> the buyer. whichever occurs tirst. Payments made 
prior to the sale are to be applied in reduction of e«*st so far as they do not 
exceed cost : beinir I netted as income t<> tin* extent. if any. to which cost is 
exccedt (1. 

There is no dispute upon the facts. A contract was executed by 
the petitioner corporation, by petitioner’s liquidatin'! trustee, and 
by certain of its stockholders (joined by the Grande Ronde Company 
as a covendor) with the Bowman-Hick- Company as purchaser on 
Autrust 2 . 1023. for the sale of all of petitioner's assets except cash 
on hand and accounts receivable. Immediately thereafter, at 4:30 
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p.in. on August 3. the purchaser took physical possession of the 


the prop- 
t to be one 


buiiiuler of 
ownership. 


property—the right to have immediate ])ossession of 
erty being expressly stated in paragraph 7 of the contrac 
of the most important considerations inducing the purchaser to enter 
into the contract because of the purchaser’s plans for logging before 
the winter snows should begin—and throughout the ref 
1923 and thereafter exorcised all rights of dominion and 
The purchaser sawed loirs and sold the lumber for its Own benefit 

and expended, according to the testimony of several witnesses. 
21 somethinir like £l()(».()(!() in laving new railroad tracks, reirrad- 

v « * 7 ^ * 

ing and extending petitioner's railroad. It would be difHcult 
to conceive acts more clearly indicating the purchaser's Understand¬ 
ing that it had bought the property when the contract was signed on 
August 2. 1923. or. at any rate. when the stockholders had. in accord¬ 
ance with the contract, formally ratified the sale at their meeting on 
August 11. 1923. After the latter date nothing remained for the 
vendor except to furnish the purchaser's attorneys with satisfactory 
abstracts of title to the several tracts covered bv the contract, which 
was done in 1923. and to make a formal conveyance of tifle by deed. 

Accepting, then, the test above laid down, we think i( clear that 
“ possession and the burdens and benefits of ownership " inj the instant 
proceeding were transferred by the petitioner in 11)23. when uncon¬ 
ditional possession was delivered to the purchaser. whicl| thereupon 
and thereafter derived from the subject matter of tho sale all the 
benefits and assumed all the burdens (1923 taxes, for instance, which 
were on the evidence not paid by the petitioner and presumably, 
therefore, were paid by the purchaser) incident to ownership. The 
opening words of the contract themselves show the clear intention of 
the parties: “ That the Seller has contracted to sell and the Purchaser 
has contracted to buy the property set forth and describeel * * */' 

Moreover, it will be observed that the purchasc-monev mortgage 
was made as of August 3, 1923. and the note-, although not given by 
the purchaser until 1924. were dated August 3. 1923. and bore interest 
from that date. T in* purchaser did not hesitate in 1923 to manu¬ 
facture and sell for its own benefit lumber in a substantial amount. 
A substantial portion of the purchase money. £450.000 of the total 
Sl.15G.000 of the contract, passed to the vendor in 1923. 

Much is made by the respondent of tlie forfeiture clause in para¬ 
graph 9 of the contract, by which the purchaser was allowed to cancel 
the contract if the vendor souhl be unable to give a good|title to the 
mill site or to as much a- 20.000 acres of “sound, merchajntable tim¬ 
ber”. or. if the stockholders should not ratify the contract, or the 
vendor should be unable to give a general warranty de:*d. But it 
should be pointed out that all of these repaired conditions were met 
by the vendor before the end of 1923. so that the purchaser's obliga¬ 
tion to purchase had become unconditional in 1923. Nor does the 
other major objection of the respondent carry great weight. He 
urges that tin* subsequent agreement between the parties jof January 
15. 1924. by which the purchase price w*as reduced in thej amount of 
£00.508.07. support- Ids contention that no unconditional liability 
rested on the purchasin' in 1923. We are unable to accept this view. 
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The contract provided, in paragraph 1. expressly for such a 
22 contingency as arose—the inability of the vendor to give good 
abstracts of title to all the land conveyed—and it provided 
that in such case such lands should be omitted and a corresponding 
abatement of the purchase price allowed. No conditions of termina¬ 
tion or forfeiture on the part of the purchaser are laid down except 
those already referred to under paragraph i>. Because the exact 
amount of the indebtedness was not finally determined in 11)23. the 
purchaser's obligation does not on that account become conditional 
and contingent. 

\Y e are of the opinion that, all prerequisite conditions having been 
fulfilled in 11)23. the purchaser was under an unconditional obliga¬ 
tion in that year to pay the vendor the purchase price for that part of 
its timber lands for which the vendor had supplied good abstracts of 
title. The clear intent of the parties and the uncontradicted fact of 
the possession taken and dominion exercised over the vendor's lands 
by the purchaser in 11)23 clearly establish a transfer for income-tax 
purposes in 11)23. The case of Par/rfson il* ( V/.v<> Lwnlx r (’o. v. Mot- 
tn\ 14 Fed. (2d) 137. is sufficiently similar on its facts to merit 
quotation here: 

A contract of sale 1 »y the corporation of certain real estate on which it had 
operated a luinher yard was made to solvent purchasers, able to pay at any 
time, on November 1P1P. At that time Sln.nuo was paid in cash and a con¬ 
tract in writing was entered into between the corporation and the purchasers, 
conditioned abate on the title being found satisfactory to the purchasers. Some 
time in tin* month of December, 1P1P. the purchasers, having examined the title, 
removed this condition from tin* contract by advising tin* corporation the* title 
to tin* property was satisfactory to them, and the contract of sale was thus 
made absolute. The contract provided for the payment of the remainder of the 
purchase price. $1 <m».U 00. on June 1. 1P2P. and that conveyance should be 
delivered by the corporation to the purchasers at this time. Also, the corpora¬ 
tion. not being able to remove its business from the property, agreed to pay one 
half the taxes for the year 1P20 as a consideration for being permitted to 
remain on the premises. However, the dominion, control, burdens, and benefits 
of the property were passed to flu* purchasers in the year 1P1P at the time the 
Contract of sale was made absolute. * * * 

# # # * # * 

The question is. who owned this property in the latter days of the year 1P1D? 
As the right of the cor]Miration to compel compliance with tin* terms of the 
contract was by the contract made dependent on the corporation delivering a 
good title to the purchaser, tin* contract remained conditional and dependent 
until the title had been examined and approved by the purchasers. As the 
corporation was notified this condition was met in the month of Di*cember 
1P1P. thereafter the conditional contract of sale became absolute in its terms, 
and any loss to the property or any benefits or advantage accruing thereto was 
the loss or benefit of the purchasers. To this end come nor only the adjudicated 
cases on the question but the very reason of the thing itself. * * * 


As the contract for the sale of the property, fixing the terms of the -ale made, 
the amount of the purchase price to he paid, and all other of its terms, including 
tin* present payment of was performed in the year Wll). the 

2R amount of profits taxable must have been determined as of that year as 
readily and absolutely as of the date the conveyance was delivered and 
the deferred payment made. I therefore find as a fact the sale of the real estate 
in this case, while not perfected by conveyance and full payment of tin* purchase 
price until June l'diM. was made in the year IMP. as contended by the plaintiff 
in this case, ami tlqit the profit made in the transaction should have been 
included in the income and excess profit* taxes of the corporation for the vear 
IMP. 
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The Davidson ease, it seems to us. is on all fours withj the instant 
proceeding and conclusive of the issue involved. If any difference 


exists—and it is not clear that such a difference may be in 


ferred from 


the facts of the Davidson case, as stated—it is merely that here the 


k have been 

lv said that 

. %- 

iiring inclu- 


amount of abatement of the agreed purchase price may n< 
definitely known before the close of 1923. We have alreac 
we do not regard this fact as important. The rule requ 
sion in income for a particular year of amounts undetermined at the 
end of that year finds sanction in a line of cases involving income of 
railroads under the Transportation Act. considered by this Board 
and the Supreme Court. Continental Tic <(• Lumber Co. v. United 
JS tales, 286 U.S. 290 (May 16. 1932). Inclusion is predicated upon 
the taxpayer's unconditional right to the money. Here the vendor's 
right to payment had ripened in 1923. and the exact a.mount due 
might reasonably have been known or ascertained in that) pear, as is 
amply shown by the amending agreement fixing that amount having 
been made on January 15. 1924. only a fortnight later. The full 
sale price therefore must be regarded as having accrued to the 
petitioner in 1923. 

It is unnecessary to multiply citations, but it should bel noted that 
we have followed a course similar to that of the Davidson case on 
frequent occasions. -/. T. Dittoed, 5 B.T.A. 929: (ira.ee Harbor 
Lumber ('<>., 14 B.T.A. 996. Cf. Federal Development ( r o„ 18 B.T.A. 
971; Ohio Deass t'o., 17 B.T.A. 1199. The cases cited by respond¬ 
ent's counsel in 1 i is brief tend to support, for the most part, this 
conclusion rather than that for which he contends. The Supreme 
Court's decision in Laras v. Forth Tee as Lumber Co .. 28lj t'.S. 11. is 
clearly distinguishable from tin* instant case, for in th 
purchaser's notice (given in the earlier year) that it wot 
its option to purchase created, the court held, only at 
contract, since no tender of title or possession was m 
vendor until the foliowing year. Cf. Drunton v. Comm 
Fed. (2d) 81 (C.C.A.. 9th Cir.). 

We hold, therefore, that the prolit from the sale was 
the vendor in 1923. 

dad<iment mill be entered Under Rule o0. 
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derived by 


24 


United States Board of Tax Appeals. Washington 

Docket No. 17527 


XiBi.KY-MiMN.vrc.ii Lumber Company, petition 

v. 


:r 


Commissioner of Internal Revenue, respondent 

Derision 

Pursuant to the findings and fact and opinion of the l|bard pro¬ 
mulgated September 13. 1932. the respondent herein having on Feb¬ 
ruary 25. 1933. filed a notice of settlement and proposed computation 
and the petitioner on March 8. 1933. having filed an acquiescence in 
the computation a- made by the respondent, now therefore, it is 
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Ordered and decided: That the income tax liability for the year 
1924 is as follows: 


Tax liability_ None 

'fax paid_ None 


Deliciency or overpayment_ None 

Tax assessed_$48,526.91 

Tax liability_ None 


Unpaid assessment to abated_ 4N. ."20. 91 


Enter : 

[seal] (Signed) Annabel Matthews. 

Member. 

Mar. 17. 1900. 


25 In the Court of Appeals for the District of Columbia 


Received Jufie 7. 1900. U.S. 
United States jBoard of Tax 


Hoard of Tax Appeals. 
Appeals. Filed June 7. 


19 


•>•> 

• >->. 


Docket No. 177)27 


Guy T. Helvering. Commissioner of Internal Revenue, petitioner 


r. 


X IIU.EY-Ml M N AUOII LUMBER (nMPANV. RESPONDENT 

/*< }(/i’ /'* rtr //• ////</ a*s/<jnhunts <>f » rror 

10 tin I I <»t> o * •/ U(1(/<*.< of th> ( frUi't of .4 ///>< nls for tin Jtistrict of 

(’ ol nml>la: 

Xow comes (iuy T. Helverinir. Commissioner of Internal Revenue, 
by his attorneys. Sewall Key. Special Assistant to the Attorney 
General. C. M. ('barest. ireneral counsel. Bureau of Internal Rev¬ 
enue. and Chester A. Gwinn and Charles E. Lowery, special at¬ 
torneys. Bureau of Internal Revenue, and respectfully shows: 


The petitioner on review (hereinafter referred to as the Commis¬ 
sioner) is the duly appointed, (pialified. and art in*; Commissioner 
of Internal Revenue of the United States, hold in*; his ofliee by virtue 
of the laws of the United States. The respomlent on review (here¬ 
inafter referred to as the taxpayer) is a corporation organized 
20 and exist ins; under and by virtue of the laws of the State of 
Oregon, with its principal place of business at Wallowa, in 

Wallowa Countv. Oregon. No income-tax return was made bv the 

• ' * 

taxpayer for the year 1924. This petition for review is filed pur¬ 
suant to the provisions of sections 1001-1000 of tin* Revenue Act of 
1920. e. 27. 44 Stat. 9. 109—110. as amended bv section 1101 of the 
Revenue Act of 1902. e. 209. 47 Stat. 169. 









GUY T. HELVERING VS. NIBLEY-MIMNAUGH LUMBER CO. 19 

n 

The Commissioner determined a deficiency in income tax against 
the taxpayer for the year 1924 in the amount of $48,5j2G.91. and on 
April 7, 1926. in accordance with the provisions of sections 274 and 
283 of the Revenue Act of 1920, sent to the taxpayer by registered 
mail notice of said deficiency. Thereafter the taxpayer filed an ap¬ 
peal from the said notice of deficiency with the United [States Board 
of Tax Appeals. The hearing of said appeal by the Board of Tax 
Appeals was held on July 27. 1931. On September jl3, 1932. the 
Board promulgated its findings of fact and opinion in said appeal, 
and on March 17.1933. entered its final order of determination (deci¬ 
sion) in said appeal, wherein and whereby the Board ordered and 
decided that there was neither a deficiency nor an overpayment for 
the year 1924. and that the tax previously assessed against the tax¬ 
payer in the sum of $48,526.91. but which sum had npt been paid, 
should be abated. 

Ill 

On August 2. 1923. the taxpayer, a logging and luijibering com¬ 
pany. acting by and through its liquidating trustee, entered 

27 into a contract with the Bowman-Hicks Lumber Company 
whereby it agreed to sell to the latter company and the latter 

company agreed to purchase from it all of its physical assets for the 
sum of $1,150,000.00 and the assumption by the purchaser of the 
seller's liabilities and contracts, $100,000.00 of which price was to be 
paid at once. $350,000.00 to be paid upon ratification of the contract 
by petitioner's stockholders, and the balance in annual installments 
over a period of five years. The taxpayer agreed to furijiish abstracts 
of title and to the extent that title to any of the tracts proved unsat¬ 
isfactory to the purchaser and could not be cured or weije not waived 
by the purchaser the purchase price was to be adjusted. Other 
similar adjustments were provided for in the agreement in respect 
of defects in title or in the quantities of timber that might subse¬ 
quently appear. It was also provided in the agreement that the 
purchaser should obtain immediate possession of the properties pur¬ 
chased contemporaneously with the execution of the agreement, which 
provision was carried into effect. On August 11, 1923. the stock¬ 
holders of the taxpayer corporation ratified the agreement and em¬ 
powered the trustee to carry out the agreement in the event of the 
dissolution of the taxpayer which was contemplated. 

The Bowman-Hicks Lumber Company began operations immedi¬ 
ately after it took possession of the properties. By tli|e end of the 
year 1923 its lawyers had accepted the abstracts of titjle furnished 
by the taxpayer. 

On December 18. 1923. the liquidating trustee distributed to tax¬ 
payer's stockholders all the money received on the purchase price 
except about $50,000.00 to $60,000.00. 

28 On January 15. 1924. a contract was entered into by the par¬ 
ties adjusting certain differences which resulted in a return to 

the Bowman-Hicks Lumber Company of $06.50*.07. Under date of 
Februarv 28. 1924. a deed of convevance was executed on behalf of 
the taxpayer by the liquidating trustee, and a mortgage to secure the 
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purchaser's notes covering the unpaid portion of the purchase price 
was executed hy the purchaser. Delivery of the notes which were 
dated August 3. 1923. and which bore interest from that date, was 
also made on February 2S. 1924. This transaction resulted in a 
profit to the taxpayer in the sum of S39f>.f>24.72 which the Commis¬ 
sioner proposed to tax as having; been earned in the year 1924. The 
Board of Tax Appeals held that the full sale price must Ik* regarded 
as having accrued to the taxpayer in the year 1923 and that it was 

not accordingly taxable in the year 1924. 

^ % * 

IV 


The Commissioner says that in the record and proceedings before 
the Board of Tax Appeals and in the opinion and final order of rede¬ 
termination (decision) rendered and entered by the Board manifest 
error occurred and intervened to the prejudice of the Commisisoner, 
and the Commissioner assigns the following errors, and each of them, 
which, he avers, occurred in the said record, proceedings, opinion, 
and final order of redetermination (decision) and upon which he 
relies to reverse the said opinion and final order of redetermination 
(decision) so rendered and entered by the Board of Tax Appeals, 
to wit: 

1. The United States Board of Tax Appeals erred in holding that 
the full sale price of taxpayer’s properties accrued to the taxpayer 
in 1923. 

29 2. The United States Board of Tax Appeals erred in failing 

to hold that taxable profit from the sale of taxpayer’s assets 
was received by taxpayer in the year 1924. 

3. The United States Board of Tax Appeals erred in holding; that 
there was no deficiency in tax due from the taxpayer for the year 
1924. 

4. The United States Board of Tax Appeals erred in failing; to de¬ 
termine a deficiency in tax due from the taxpayer for the year 1924 
in the amount of £4*.">20.91 as set forth in the Commissioner’s notice 
of deficiency. 

Wherefore the Commissioner petitions that the decision of the 
Board of Tax Appeals he reviewed by the Court of Appeals for the 
District of Columbia and that a transcript of the record be prepared 
in accordance with law and with the rules of said court and trans¬ 
mitted to the clerk of said court for filing;, and that appropriate 
action Ik* taken tp the end that the errors complained of may be 
reviewed and corrected by said court. 

Skwai.l Key, 

• s pedal Assistant to the Attorney General. 

C. M. Chakkst. 

General Counsel. 

Bureau of Internal Revenue. 

Of counsel: 

Chester A. Gwixx. 

Charles E. Lowery. 

A pedal Attorn< xjs . 

Bureau of Internal Revenue . 



GUY T. HELVERING VS. XIBLEY-MIMXAUGH LUMBER CO. 21 

30 United States of America, 

District of Columbia. $s: 

C. M. Charest, being duly sworn, says that he is general counsel of 
the Bureau of Internal Revenue, and as such is duly authorized to 
verify the foregoing petition for review: that he has read said peti¬ 
tion and is familiar with the contents thereof: that said petition is 
true of liis own knowledge except as to the matters therein alleged on 
information and belief, and as to those matters he believes it to be 
true. 

C. SI. Ciiarest. 

Sworn and subscribed to before me this 7th day of dune 1933. 

Marcellette M. Taylor. 

Not an/ Public. 

My commission expires March 31. 1935. 
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Docket Xo. 17527 


Received June 23. 1933. D.S. Board of Tax Appeals. 
United States Board of Tax Appeals. Filed June 23, 1933. 


Guy T. HelvkrIvg. Commissioner of Internal Revexi e. petitioner 


Xibley-Mimnaugh Lumber Company, respondent 


Notice of filing petition for review 


To: A. A. Smith. Esq.. 

Shoemaker Building. Baker. Oregon. 

You are hereby notified that the Commissioner of Internal Revenue 
did. on the 7th day of June. 1933. file with the clerk <[f the United 
States Board of Tax Appeals, at Washington. D.C.. a! petition for 
review by the Court of Appeals for the District of Colombia, of the 
decision of the Board heretofore rendered in the abovejentitled case. 
A copy of the petition for review and the assignments of error as 
filed is hereto attached and served upon you. 

Dated this 7th day of June 1933. 

[Signed] C. M. Ciiarest. 

Genera1 Counsel. 

Bureau of Internal Revenue 1 . 

Personal service of the above and foregoing notice, together with a 
copy of the petition for review and assignments of error mentioned 
therein, is hereby acknowledged this 12th day of June 1933. 

A. A. Smuts, 

Attorney for Respondent an Review. 

32 State of Oregon. 

County of Multnomah, ss: 

S. R. Stockton, being first duly sworn, says: I amj a citizen of 
the United States of America, over the age of twenty-one years, 
and not a party to or in any way interested in the proceeding to 
which the attached notice refers. 
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On the 13th (lay of June 1933 I served a carbon copy of the 
attached notice, together with a copy of the petition for review and 
assignment of errors mentioned therein on J. F. Ravenscroft, trustee 
for Xiblev-Mimnaugh Lumber Company, by delivering said copies 
to him personally and leaving them with him at his residence at 
635 X. K. 21st Avenue. Portland. Oregon. 

(Signed.) S. R. Stockton. 

Subscribed and sworn to before me this 13th dav of June 1933. 

(Signed) A. X. Williams. 

Internal Revenue A (feat. 
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Received July 6. 1933. U.S. Board of Tax Appeals. 
United States Board of Tax Appeals. Filed July 0. 1933. 


Docket Xo. 17327 


Guy T. Helverixg. Commissioner of Internal Revenue, petitioner 


v. 


Xiblf.y-Mimnaugii Lumber Company, respondent 


Free ripe for record 


To tlo Clerk of the Vnited States Board of Ta.r Appeals: 

You will please prepare, transmit, and deliver to the clerk of the 
Court of Appeals for the District of Columbia copies duly certified 
as correct of the following documents and records in the above-en¬ 
titled cause in connection with the petition for review by the said 
Court of Appeals for the District of Columbia, heretofore filed by 
the Commissioner of Internal Revenue: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board, (a) Amended petition, including 
annexed copy of deficiency letter: (b) Answer to amended petition. 

3. Findings of fact, opinion, and decision of the Board. 

4. Petition for review, together with proof of service of notice of 
filinir petition for review and of service of a copy of petition for 
review. 

5. Orders, if any. enlarging time for the transmission and delivery 
of the record not included in record. 

0. This pnecipe. 

(Signed) E. Barrett Prettymax. 

General Counsel 
Bureau of Internal Revenue. 

Service of a copy of the within pnecipe is hereby admitted this 
23d dav of June. 1933. 

A. A. Smuts. 

Attorney f(>r Respondent. 
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I 

United States Board of Tax Appeals, Washington 

Docket No. 17527 

Commissioner of Internal Revenue, petitioner 

Nibley-Mimnaugh Lumber Company, respondent 

| 

Certificate 


co. 
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I. B. I). Gamble, clerk of the U.S. Board of Tax 
hereby certify that the foregoing pages. 1 to 33, inclu 


Appeals, do 
Hive. contain 


and are a true copy of the transcript of record, papers, and proceed¬ 
ings on file and of record in my office as called for by the praecipe 
in the appeal as above numbered and entitled. 

In testimonv whereof I hereunto set mv hand and affix the seal 

m i # 

of the United States Board of Tax Appeals, at Washington, in the 
District of Columbia, this 31st dav of July 1933. 

[seal] B. D. Gamble, 

( Jerk. United States Board of Tar: Appeals. 

(Endorsed on cover:) Board of Tax Appeals. No. (3037. Guy T. 
Helvering. Commissioner of Internal Revenue, Appellant, vs. Nibley- 
Mimnaugh Lumber Company. 

(Stamped on cover:) Court of A peals. District of Columbia. Filed 
Au<r. 1. 1933. Henrv W. Hod<res. clerk. 
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1NTINC OFFICE: 1913 




RETURN TO WRIT OF CERTIORARI 


Court of Appeals, District of Columbia 

January Term, 1934 
No. 6037 


Gut T. Helvering, Commissioner of Internal Revenue 

APPELLANT 


V. 


Nibley-Mimnaugh Lumber Company 


Filed January 19, 1934 

*• ' 


The United States of America, n.s: 

I 

The President of the United States of America to the Honorable the 
Justices of the United States Board of Tax Appeals, greeting: 

Whereas in a certain suit in said United States Board of Tax 
Appeals between Nibley-Mimnaugh Lumber Company, petitioner, 
and Guy T. Hervering, Commissioner of Internal Revenue, re¬ 
spondent, no. 17527, which suit was removed to the Court of Appeals 
of the District of Columbia by virtue of an appeal, agreeably to the 
act of Congress in such case made and provided, a diminution of the 
record and proceedings of said cause has been suggested to wit: The 
inadvertent omission therefrom of sheet no. 3 of the statement 
attached to the Commissioner's notice of deficiency from i which the 

•/ i 

taxpayer, Nibley-Mimnaugh Lumber Company, appealed to the 
United States Board of Tax Appeals, a copy of which notice was 
attached to and made a part of the taxpayer’s petition for review 
filed with said Board and was considered by said Board in its final 
determination. Said sheet 3 is as follows: 

Tax at 12L percent------I 39, 675. 18 

Total tax assessable_______I 9, 675. 18 

Original tax assessed....—.i 6, 839. 16 


Deficiency in tax. 


NET INCOME, 1024 

Net loss reported, form 1041 ..... 

Add: 1. Profit on sale of assets to Bowman-Hicks Lumber Company. 

Corrected net income...... 

35S22-34 


2, S36. 02 


$7, 309. 48 
395, 524. 72 


388, 215. 24 










EXPLANATION OF ADJUSTMENT TO NET INCOME 


1. Profit on sale of assets under date of August 2, 1923, to Bowman-Hicks 
Lumber Company, $395,524.72, not reported on the return submitted for the year 
1924, form 1041, is held to be taxable income. Inasmuch as the contract of sale 
plainly shows that the property was sold by Mr. Ravencroft as liquidating 
trustee of the corporation and not as trustee of the stockholders. Adjustment is 
made in accordance with article 548, regulations 05. 


TAX COMPUTATION 

Net income .. ..___ 

Less exempt ion. ....._. 


215. 24 
None 


Balance taxable at 12 1 -.* percent 

Tax at 12 l j percent. . 

Total tax assessable. 

Original tax.... . 


3SK. 215. 24 
4S. 520. 91 
48. 520. 91 
None 


Deficiency in tax.... 48.520.91 

You are advised that your protest filed November 10. 1925, with the internal 
revenue agent in charge at Seattle, Washington, against the proposed assess¬ 
ment of additional tax of S4s.520.91 for the year 1924, has been given careful 
consideration. The revenue agent’s report, relative to the sale of the assets by 

I 

You. therefore, are hereby commanded that, searching: the record 
and proceeding's in said cause, you certify what omissions, to tlie 
extent above enumerated, you shall find to the said Court of Appeals, 
so that vou have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable George K. Martin, Chief Justice of the said 
Court of Appeals, the 15th day of January, in the year of our Lord 
one thousand nine hundred and thirty-four. 

IIenky \Y. Hodges, 

('!<//' of tin Court of . I p penis of the District oj Columbia. 


[Endorsement:] Court of Appeals of the District of Columbia. 
No. 0037. January Term. 1934. Gun T. Ilelcerlny , Commissioner oj 
Internal Re re tine . appellant, v. Xibley-Ml mnauyh Lumber Company. 
Writ of certiorari. 

STATEMENT 


Xihlr ;/- Mi rnnu ugh L u mher Com /mug 


Tax at 12L percent __ __ _- $9,675. 18 

Total tax assessable__ 9.675. 18 

Original tax assessed_______ 6.839. 16 


Deficiency in tax..... 2, 836. 02 


NET INCOME, lO'-M 

Net loss reported, form 1041 .. . ... -- $7. 309. 48 

Add: 1. Profit on sale of asset> to Bowman-Hicks Lumber Company. 395.524.72 

Corrected net income.... 3S8, 215. 24 

EXPLANATION OF ADJUSTMENT TO NET INCOME 

1. Profit oil sale of assets under date of August 2, 1923, to Bow¬ 
man-Hicks Lumber Company, $395,524.72, not reported on the 
return submitted for the year 1924, form 1041, is held to be taxable 
income, inasmuch as the contract of sale plainly shows that the 
property was sold by Mr. Ravenscroft as liquidating trustee of the 
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corporation and not as trustee of the stockholders. Adj 
made in accordance with article 548, regulations 65. 


iistment is 


Tax computation 

Net income... $3SS, 215. 24 

Less exemption_____ 


None 


Balance taxable at 12L* percent. 

Tax at 12 1 j percent_ 

Total tax assessable... 

Original tax__ 


388, 215. 24 
4S, 526. 91 
48, 526. 91 
None 


Deficiency in tax. 


You are advised that your protest filed November 10, 
the internal revenue agent in charge at Seattle, \\ 
against the proposed assessment of additional tax of $48 
the year 1924, has been given careful consideration. Tljie revenue 
agent's report, relative to the sale of the assets by 


48, 526. 91 

1925, with 
ashington, 
526.91 for 


Now, January 18, 1934, the foregoing certified from the record as a 
true copy of sheet no. 3 of statement attached to Commissioner’s 
notice of deficiency and made a part of petition in appeal of Xibley- 
Mimnaugh Lumber Company, Docket No. 17527. 

B. D. Gamble, 

Clerk United States Board of Tax Appeals. 


[Endorsement:] No. 6037. Guy T. Ilelcering, Comm 
Internal Rerenue, appellant , v. XIbley-Mltnnaugh Lumber 
Return to writ of certiorari. Court of Appeals, District of 
filed January 19, 1934, Henry \V. Hodges, clerk. 


issloner of 
Company. 
Columbia, 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1933 i 

_ 

i 

No. 6037 

Guy T. Helyering, Commissioner of Internal 

Revenue, petitioner 

v. j 

Nebley-Mimnaugh Lumber Company, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE 
STATES BOARD OF TAX APPEALS 

BRIEF FOR THE PETITIONER 

PREVIOUS OPINION 

The only opinion is that of the United 
Board of Tax Appeals (R. 13-17), which is re¬ 
ported in 26 B.T.A. 978. 

jurisdiction ! 

This appeal involves income taxes for tlie|year 
1924, and is taken from an order of the Boajrd of 
Tax Appeals entered March 17, 1933 (R. 17^18), 
which determined that there was no deficiency in 



UNITED 
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tax for the said rear. Since no return was made 

* 

by the respondent as a corporation for the year 
1924 (R. 13), this case was brought to this court by 
petition for review filed June 7,1933 (R. 18), pur¬ 
suant to Sections 1001, 1002, and 1003 of the Rev¬ 
enue Act of 1926, c. 27, 44 Stat. 9, 109-110, as 
amended bv Section 1101 of the Revenue Act of 
1932, c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

Whether the gain derived from the sale of tim- 
berlands is taxable in the year 1923 or in 1924. 


STATUTES AND REGULATIONS INVOLVED 

They will be found in the appendix, infra, 

pp. 18-20. 

STATEMENT 

The facts may be summarized as follows (R. 
10-13): 

The respondent was a corporation organized 
under the laws of Oregon, with its principal office 
at Wallowa, Oregon, it was engaged in logging 
and lumbering. Prior to August 1, 1933, negotia¬ 
tions were carried on by the respondent with the 
Bowman-1 Licks Lumber Company, looking to the 
sale by the respondent of its assets, which consisted 
of timber, timberiands, lumber manufacturing 
plant and personal property situated thereon. 

On August 2, 1923, a contract was entered into 
by the respondent, acting through J. F. Ravens- 
croft, as liquidating trustee, with the Bowman- 
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Hicks Lumber Company. It provided thatj “the 
seller has contracted to sell and the purchaser has 
contracted to buy” certain property set forth and 
described in an exhibit attached, upon certain 
terms and conditions, the pertinent provisions 
being: 

The seller agreed to furnish abstracts of title to 
all tracts and in the event that such title proved 
unsatisfactory to the purchaser, and such defects 
of title could not be cured and were not waived by 
the purchaser, there was to be a pro tanto abate¬ 
ment of the purchase price. The price was to be 
$1,150,000, of which $100,000 was to be paid at once 
in cash, $350,000 more upon ratification of the con¬ 
tract by the seller’s stockholders and the balance in 
five negotiable promissory notes bearing interest 
at o\ r ' ( per annum, maturing at one-year intervals 
thereafter and secured by a purchase-money mort¬ 
gage. These notes were to be executed and (deliv¬ 
ered upon the receipt of the deed and bill of jsale. 

Where title to tracts should prove incurably de¬ 
fective, there was to be a reduction in the purchase 
price by the amount of $3.33 per 3d feet of timber 
on the land and by $3 per acre on the land. The 
timber at the mill was estimated at 8,500,000 jfeet, 
but as the purchaser had not had time to takje an 
inventory, it was provided that if it should not 
prove so much, the purchase price was to be reduced 
by the amount of $20 per M feet of the deficiency. 
All reductions in the purchase price were to be ap- 
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plied against the principal of the notes. In the 
event of the purchaser refusing to perform after 
the seller had complied with all conditions, the 
seller should have the right to terminate the con¬ 
tract and reenter and take possession of the prop¬ 
erty including any improvements made by the pur¬ 
chaser and to retain the cash payments as liqui¬ 
dated damages. If the title to the mill site should 
prove incurably defective or if the area of the mer¬ 
chantable timber should prove less than 20,000 
acres, or if the seller could not furnish evidence of 
its stockholders’ assent to the contract, or a gen¬ 
eral warranty deed, then the purchaser might re¬ 
fuse to carrv out the contract. In such event, the 
purchaser's advances and expenditures were to be 
counted a loan to the seller at 8% interest secured 
by a first lien on the seller’s property. 

One of the most important considerations induc¬ 
ing the purchaser to enter into the contract was the 
right to have possession of the property at once. 

The purchaser, by George R. Hicks, its president, 
took possession of respondent’s mill and timber 
holdings included under the contract at 4: 30 P.M. 
on August 3, 1923, the dav after the contract was 
signed. On August 11, 1923, respondent's stock¬ 
holders authorized the directors to sell all respond¬ 
ent’s assets except accounts receivable and cash to 
the Bowman-Hicks Company in accordance with 
the contract of August 2, 1923. At the same time 
the action of the officers and directors in making 
the contract was ratified. 



The purchaser paid respondent $100,000 when 
the contract was signed on August 2, 1923, and 
$350,000 more two weeks later. 

The purchaser on taking possession began at 
once to carry on timber operations. Logs hi the 
pond and in the woods were brought in and sawed 
up. These and timber in the yards were sj)ld by 
the purchaser, the respondent getting no hioney 
from the sale. From nine to twelve million feet of 
timber were removed by the purchaser froni these 
lands in 1923. In the same year it rebuilt! about 
eight miles and graded about six miles of thb rail- 
road running through the property, put in heavier 
metal rails and expended thereon a substantial 
amount of money. Neither respondent nor Rkvens- 
croft, as liquidating trustee, paid any taxfes for 
1923 on the lands comprised within the contract of 
sale. In general, the purchaser exercised over the 
properties all the rights of ownership and 
dominion. 

On December 31, 1923, abstracts of title cover¬ 
ing more than 21,000 acres of respondent’s lands 
had been accepted by the purchaser’s lawyers, in- 
eluding that covering the mill site. The parties to 
the contract were able to determine the amount of 
the cut timber in the yard within ten days after the 
contract’s signature, but the area of the cijt-over 
lands was not finally determined until eairly in 
1924. On January 15, 1924, a contract was kigned 
finally adjusting these differences by the renkission 
to the purchaser of $66,508.07 of the purchase price. 
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A deed of conveyance covering all the assets was 
executed on February 28, 1924. At the same time 

i • 

the purchaser executed a first trust or mortgage on 
the Xibley-Mimnaugh property to secure notes in 
the amount of $633,500, representing the balance 
of the purchase price. The negotiations upon the 
form this mortgage was to take were carried on 
between counsel for the purchaser and for the 
seller in 1923. The notes given by the purchaser 


were dated August 3, 1923. and bore interest from 
that date, but were not delivered to the vendor 
until February 28. .1924, at the time conveyance of 


title was executed. 


The certificate of dissolution of the Niblev-Mim- 

* 

naugli Lumber Company was issued by the corpo¬ 
ration commissioner of the State of Oregon on 
March 7, 1924. 

Respondent tiled a return for 1923, covering the 

period up to August 3. Ravenscroft, liquidating 

trustee, tiled a fiduciary return for himself as 

« 

trustee for the period August 3 to December 31, 
1923, and for the vear 1924. Xo return was made 
by respondent as a corporation in 1924. The profit 
from the sale was not reported by the respondent 
in its return for 1923 nor bv Ravenscroft in his 
fiduciary returns for 1923 or 1924. 


The Board held that the profit from the sale was 
taxable in 1923 and not in 1924. The Commis¬ 
sioner seeks a review of that determination. 
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SPECIFICATION OF ERRORS TO BE URGElj) 


1. The Board of Tax Appeals erred in holding 
that the full sale price of respondent's properties 
accrued to the respondent in 1923. 

2. The Board of Tax Appeals erred in falling to 
hold that the profit from the sale of respondent's 
property was taxable in the year 1924. j 

SUMMARY OF ARGUMENT 

The respondent did not establish the fair Jnarket 
value of the contract of August 2, 1923. jConse- 
quently, this transaction was a deferred-payment 
sale of real estate not upon the installment plan. 

i 

The amount of the initial cash payment is applied 

against and reduces the cost of the property sold 

r 

and the gain is reported only when the amouht real¬ 
ized upon the contract obligation exceeds tl|ie cost 
so reduced. Article 4(5, Regulations 65, j infra. 
The negotiable promissory notes, received iiji 1924, 
represent the amount realized on the contract obli¬ 
gation and since such amount exceeded the reduced 
cost, the profit on the sale was realized in 192f. 

The instrument executed August 2, 1923, \yas an 
executory contract of sale. The unconditional lia¬ 
bility of the vendee for the purchase price w^s not 
created in 1923. The vesting of the property was 
conditional upon the execution of the notes iij 1924. 
Prior to that time there was no substitution jof as¬ 
sets such as is involved in a completed sale.j The 
default provisions of the contract did not gijee the 
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vendee the i right to bring an action for the purchase 
price. The statute contemplates a tax upon real¬ 
ized gains and not upon gains, the receipt or accrual 
of which is deferred. 

ARGUMENT 

I 


The profit from the preferred-payment sale was realizable 

in 1924 

Petitioner contends that the profit from the sale 
was taxable in 1924 and not in 1922. The vendor 
received cash and a contract, the fair market value 
of which had not been established. In such a case 
the amount of the initial cash payment is applied 
to reduce the cost of the property sold and the gain 
is to be reported only if and when the amounts 
realized under the contract exceed the cost thus re¬ 
duced. The balance of the contract price was real¬ 
ized in 1924 through the acceptance of negotiable 
promissory notes. The profit from the sale was, 
therefore, realized in 1924. 

The principle applicable to cases of deferred- 
payment sales of real estate not on the installment 
plan, is embodied in Article 46, of Regulations 65, 1 
which provides in substance that in a case where 


1 Regulations under all revenue acts contain substantially 
the same provisions. See Article 40, Regulations 02. under 
the Revenue Act of 1921; Article 40. Regulations 09. under 
the Revenue Act of 1920: Article 354. Regulations 74, under 
the Revenue Act of 1928: Article 354, Regulations 77, under 
the Revenue Act of 1932. 
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the obligations of the purchaser have in fair 
market value, the amount of the initial payment 
should be applied against and reduce the cost of 
the property sold and that gain shall be reported 
only when the amount realized upon the (obliga¬ 
tions exceeds the cost thus reduced. This principle 
is clearly applicable in the instant case. The sale 
was not an installment sale as defined bv the regu- 
lations since the initial cash payment was more than 
2 5 ( ,f of the purchase price. The fair market value 
of the contract obligation had not been established. 
The notes executed in 1924 represented the amount 
realized under the contract obligation and since 
this amount was in excess of the reduced cost, the 
profit accrued in 1924. 

The Board in several instances has treated a 
contract of sale as property which must b^ taken 

i 

into consideration in determining a profit in a 
deferred-payment sale. Geary v. Commissioner, 
6 B.T.A. 1109; Sweet v. Commissioner, 8 B.T.A. 
404. But the Board has required that it bej shown 
that the contract obligation has a fair market 
value. In Starr v. Commissioner, 9 B.T.jV. 886 r 
there was a contract to sell property for $00,000, 
of which $23,000 was immediately paid. Tlije Com¬ 
missioner of Internal Revenue deducted tlje costs 
from the sales price to determine the profii:. The 
Board said that this was correct if the contract ob¬ 
ligation, unevidenced as it was even by prohiissorv 

/ i 

notes, was the equivalent of cash. The BoarcJ. found 
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that the contract had no market value and said 
(p. 889): 

It is too much to sav under such circum- 

V 

stances that petitioner at the date of enter¬ 
ing into the contract was in receipt of cash 
income. We believe that petitioner is en¬ 
titled to recover his capital before it may 

be said that he is in receipt of taxable 

* 

income * * *. 

To the same effect Stevenson v. Commissioner, 
9 I3.T.A. 552; Wood mar Co. v. Commis¬ 

sioner, 17 B.T.A. 88. The Circuit Court of Appeals 
for the Tenth Circuit in Commissioner v. Moore, 
48 F. (2d) 526, handled a deferred-payment sale 
in the same manner. In that case the question was 
whether a profit derived from the sale of oil stocks 
should be charged into the income for the vear 1918, 
when the contract of sale was made or charged 
into the income for the years in which the pay¬ 
ments on the purchase price were actually received. 
The taxpayer had sold stock for $3,000,000, of 
which $500,000 was paid in cash, and the balance 
in deferred payments over five years secured by 
the assignment of a part of future oil runs. The 
court held that the statute contemplated the levy 
of the tax on profits which are realized and not on 
profits which are deferred. Otherwise in numer¬ 
ous cases the tax would not be a tax on income since 
it would require a conversion of capital in order 
to pay the tax, citing Eisner v. Maeombcr, 252 U.S. 
189. 
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Iii Ruprecht v. Commissioner, 16 B.T.A. 9l9, title 

to the property actually passed in 1921 and jit was 

held that there was no sale in that Year. Real estate 

%/ 

had been conveyed in 1921 by warranty deed in 
consideration of $123,560.68, of which $73,560.68 
was paid in cash and the balance, according to the 
terms of the deed of conveyance, was to be ]j>aid in 
five annual installments. No notes or otlnju* evi¬ 
dences of indebtedness were given for the deferred 
payments. The Board held that though title had 
passed in 1921, there was no sale in that ytjar be¬ 
cause the taxpayer had received no evidence of 
indebtedness equivalent to cash. 

The correctness of the Commissioner’s determi¬ 
nation of the tax for 1924 could be overcome o|nly by 
establishing the fair market value of the obliga¬ 
tion. In MacMaster v. Commissioner, 62 F P (2d) 
81 (C.C.A. 3d), the question was whether a contract 
of sale had a readilv realizable market value. The 
Commissioner determined that it had a value and 
this determination was approved by the Board 
after rejection of evidence submitted by the tax¬ 
payer to overcome the prima facie correctness of 
the Commissioner’s determination. The !court 
said (p. 82): 

After the Board had rejected the taxpayer’s 
evidence, the presumption of validity j)f the 
tax as determined by the Commissioner 
stood undisturbed and left the case whejre the 
Commissioner made it and where the I^oard 
sustained him. 
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In the instant case the presumption of the cor¬ 
rectness of the Commissioner’s determination was 
unopposed by any evidence. Consequently, it is 
submitted that the Board erred in refusing to affirm 
such determination. 

We need not discuss what would be the effect if 
the company had received promissory notes in 1923. 
Cf. Corbett v. Burnet, oO F. (2d) 492 (App. D.C.); 
Stevens v. Commissioner, 14 B.T.A. 1120. The fact 
is that the company did not receive such notes until 
1924. Under any theory there must be a receipt 
of something which represents cash or its equiv¬ 
alent or which mav be made available to the seller 
as such. [The company received in 1923 nothing 
in addition to the cash but the contract and since 
this contract was not proved to have a fair market 
value at the time of its execution, the method pre¬ 
scribed by the regulations for determining the profit 
in the case of a deferred-payment sale not on the 
installment basis applies. 

II 

The sale was a closed transaction in 1924 

It is submitted that the instrument executed 

August 2, 1923, was an executorv contract of sale. 

The unconditional liabilitv of the vendee for the 

« 

purchase price was not created in 1923. In Luca. s* 
v. North Texas Co., 281 U.S. 11, the Supreme Court 
laid down four tests to show that the unconditional 
liability of the vendee was not created in 1916; (1) 



the papers necessary to effect a transfer were not 
prepared; (2) no actual tender of title or posses¬ 
sion was made; (3) demand of the purchasd price 
was not made, and (4) retention by the seller of 
title and right of possession until the transfer was 
closed. In the instant case, though there \vas a 
transfer of possession and a substantial down pay¬ 
ment in 1923, there was no transfer of title or pay¬ 
ment or demand of the full purchase price until 
1924. The Commissioner does not contend ;liat a 
delav in the transfer of title would in all cases defer 
the actual consummation of a sale. Though ja con¬ 
tract to sell real estate is not a conveyance thereof, 
there are instances where all the preliminary steps 
in the transaction have been fully completed leav¬ 
ing onlv the formal conveyance of title to be hiade. 
But the general rule is “ ‘The sale’ for revenue pur¬ 
poses takes place when the deed is executed and a 
substantial part of the purchase price is paid.” 


40 F. 


American Land c(‘ Inv. Co. v. Commissioner, 

(2d) 336, 337 (C.C.A. 4th). 

i 

That unconditional liability of the vendee was 
not created in 1923 is disclosed by the provisions 

i 

of the contract itself. It appears clear that }t was 

not the intention of the parties to close the sple in 

I 

1923. The contract obligation was unsecuredj until 

1924, when negotiable promissory notes w T erd exe¬ 
cuted, secured by a mortgage upon the property 
sold. The deed was then delivered. The failure to 
execute and deliver the notes would have operated 


I 
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as a forfeiture of the contract and there would have 
been no sale. Cf. Baird v. United States, 65 F. 
(2d) 911 (iC.C.A. 5tli). And this appears to be true 
even though, as in the present case, possession had 
been taken for the reason that the vendor could 
have reentered and taken possession. The remedy 
in the event the vendee failed to execute the notes 
would have been an action in damages for breach 
of contract and not for the purchase price. In 
the event the purchaser failed to perform, the 
seller had a right to reenter and to retain the cash 
payments as liquidated damages while if the seller 
failed to perforin, the advances made were to be 
counted a loan to the seller at 8',' interest. The 
vesting of the property in the buyer was condi¬ 
tional upon the execution of the notes in 1924. All 
these conditions were inconsistent with the imme¬ 
diate transfer of the property and stamp the con¬ 
tract as an exerutorv sale. 

In Warn n A 'at. Bank v. Commissioner, 61 F. 
(2d) 225 (C.C.A. 3d), a contract of sale was made 
in 1922). with an initial payment of approximately 
one third of the purchase price. It was held that 
the contract was merelv an agreement to sell con- 
tingent upon certain events which occurred in 1924 
when title was transferred. The sale was held to 
be a closed transaction in 1924 for cash and its 
equivalent. A similar conclusion was reached in 
Stieff v. Taxty 26 F. (2d) 489 (Aid.), affirmed per 
curiam, 31 F. (2d) 1020 (C.C.A. 4th). In that case 
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the question was whether the gain derived from the 
sale of real estate was taxable in 1919, the year in 
which the contract was made, or in 1920, the year in 
which the transfer was completed. Only aj small 
portion of the purchase price was paid whjen the 
contract was executed and a substantial payment 
was made in the following year when the convey¬ 
ance was made, the balance being secure^ by a 
mortgage. The court held that no actual substitu¬ 
tion of assets took place in the year 1919 and that 
the profit was taxable in 1920, when the transaction 
was completed. The court pertinently remarked 
that the question was not one of taxation of the 
vendee's or vendor’s legal or equitable interest in 
the real estate nor one involving the equitable doc¬ 
trine of specific performance but simply the) taxa¬ 
tion of the profit upon the sale. j 

On either the cash basis or the accrual basis, the 
profit in the instant case was taxable in the year 
1924. If on the cash basis, it is plain that no [profit 
was received in 1923, since the cash payment did 
not exceed the cost. If on the accrual basis, there 
was no accrual of the balance of the purchase price 
in 1923 since no market value was established for 
the contract obligation. It is to be remeipbered 
that the taxpayer did not report the profit in pither 
vear. 

i 

The Board cites Davidson <£ Case Lumber Co. v. 
Hotter, 14 F. (2d) 137 (Kans.), in support jof its 
decision. In that case a contract of sale o|* real 
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estate was made on November 20, 1919, with the 
provision that $10,000 was to be paid down and 
$10,000 on June 1, 1920, when title was to be con¬ 
veyed. The sale was conditioned on the title being 
found satisfactory to the purchaser. This condi¬ 
tion was removed in December 1919 when the pur¬ 
chaser advised the vendor that the title was satis- 
factorv. The court held that removal of this con- 
dition made the contract of sale absolute and that 
the profit was taxable in 1919. It is submitted 
that this conclusion is correct onlv if the contract 
obligation, when executed, had a value equivalent 
to cash, otherwise the unconditional liability for 
the purchase price did not become fixed in 1919. A 
deed of conveyance containing the terms providing 
for payments of the balance of the purchase price * 
does not create an enforceable liability unless the 
deed itself is of value or the promise is supported 
by valuable evidences of indebtedness. Rupreclit 
v. Commissioner, supra; Sticff v. Tait, supra. It 
is to be noted that the latter case raises a doubt 
as to the correctness of the conclusion reached in 
the Davidson Case Lumber Co. case. 

Pittard v. Commissioner, 5 B.T.A. 929, and Grave 
Harbor Lumber Co. v. Commissioner, 14 B.T.A. 
996, are distinguishable for the reason that the 
Board held that the income should be determined 
and computed on the installment basis. The pres¬ 
ent case involves a deferred-payment sale not upon 
the installment basis. The case of the Federal De- 
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velopment Co. v. Commissioner, 18 B.T.A. 971, is 

not in point for the title in that ease passed in the 

vear the contract was executed. 

* 

CONCLUSION 

I 

It is submitted that the decision of the Board is 
erroneous and should be reversed. 

Sew all Key, 

John G. RemeyL 

I 

Special Assistants to the Attorney General. 
November 1933. 
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Statutes and Regulations Involved 

REVENUE ATT OF 1921. <\ 13C>. 42 STAT. 227 

Sec. 202. (a) That the basis for ascertaining the 
gain derived or loss sustained from a sale or other 
disposition of property, real, personal, or mixed, 
acquired after February 28, 1912, shall be the cost 
of such property; * * *. 

***** 

(e) Where property is exchanged for other 

property which has no readily realizable market 

value, together with money or other property 

which has a readilv realizable market value, then 

* 

the money or the fair market value of the property 
having such readilv realizable market value re- 
ceived in exchange shall be applied against and re¬ 
duce the basis, provided in this section, of the prop- 
ertv exchanged, and if in excess of such basis, shall 
be taxable to the extent of the excess: * * *. 

Sec. 213. That for the purposes of this title 
* * * the term “gross income"— 

(a) Includes gains, profits, and income derived 
from * * * sales, or dealings in property, 

whether real or personal, growing out of the owner¬ 
ship or use of. or interest in such property; * * 




REVENUE ACT OF 1924. C. 234. 43 STAT. 233 

Sec. 202 (a) Except as hereinafter provided in 
this section, the gain from the sale or other disposi¬ 
tion of property shall be the excess of the amount 
realized therefrom over the basis provided in sub¬ 
division (a) or (b) of section 204 * 


* 


* 


US) 
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(c) The amount realized from the sale or other 
disposition of property shall be the sum bf any 
money received plus the fair market value of the 
property (other than money) received (U.S.C., 
Title 26, See. 933). I 

Sec. 203. (a) Upon the sale or exchange o\ prop¬ 
erty the entire amount of the gain or loss,j deter¬ 
mined under section 202, shall be recbgnized 
* * * (U.S.C., Title 26, Sec. 934). j" 

TREASURY REGULATIONS (52 (PROMULGATED UNDER REV¬ 


ENUE ACT OF 11)21 ) 


r 


Art. 44. Sale of real estate involving defer red 

payments. —Deferred-payment sales of real estate 

ordinarilv fall into two classes when considered 
%/ 

with respect to the terms of sale, as follows 

(1) Installment transactions * * *. 

(2) Deferred-payment sales not on the install¬ 
ment plan, in which there is a substantial initial pay¬ 
ment (ordinarilv not less than one fourth of the 

• # I 

purchase price), deferred payments being secured 

bv a mortgage or other lien. Such sales ate dis- 

tinguished from sales on the installment plan by 

the substantial character of the initial payment 

and also usuallv bv a relativelv small number of 

* • * 

deferred payments. 

Art. 46. Deferred-payment sales of real estate 
not on installment plan. —In class (2) in article 44 
the obligations assumed bv the buver are I much 
better secured because of the margin afforded by 
the substantial first payment, and experience |shows 
that the greater number of such sales are eventuallv 
carried out according to their terms. If these ob¬ 
ligations have a readily realizable market value, as 
defined bv article 1564, tliev are to be considered as 
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the equivalent of cash and the profit realized from 
the transaction is taxable income for the year in 
which the initial payment was made and the obli¬ 
gation assumed. If the buyer defaults and the 
seller regains title to the land by agreement or proc¬ 
ess of law, retaining payments previously made, he 
mav deduct from his gross income as a loss in the 
year of repossession any excess of the amount pre¬ 
viously reported as income over the amount actu¬ 
ally received, and must include such real estate in 
his inventory at its original cost to himself (less any 
depreciation as defined in arts. 161 and 162). If 
the obligations have no readily realizable market 
value, the amount of the initial payment shall be 
applied against and reduce the basis, as provided in 
section 202 and articles 1561-1564, of the property 


sold and if in excess of such basis, shall be taxable 
to the extent of the excess. See article 1568. Gain 


or loss is realized when the obligations are disposed 
of or satisfied, the amount being the difference be¬ 
tween the basis as provided above and the amount 
realized therefor. See articles 153,1561, and 1568. 

Art. 1564. Exchange of property .— * * * 

Property has a readily realizable market value if 

it can be readilv converted into an amount of cash 

* 

or its equivalent substantially equal to the fair 
value of the property. In other words, the prop¬ 
erty received in exchange must be readilv market- 
able at substantially its fair value in order that a 
gain or loss be recognized. 

o o 


* 


TREASURY REGULATIONS (PROMULGATED UNDER REVE¬ 
NUE ACT OF 1924) 


Articles 44 and 46 are similar to the same num¬ 
bered articles in Regulations 62. 
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PREVIOUS OPINION. 

The only opinion is that of the United States Board 
of Tax Appeals (IT 13-17) which is reported in 26 B 


T. A. 978. 


o 


JURISDICTION. 

This appeal involves the determination by the 
Appellant herein of a deficiency in tax for the year 
1924 and is taken from an Order of the United States 
Board of Tax Appeals entered on March 7, 1933 (R. 
17, 18), the Board of Tax Appeals having determined 
that there was no deficiency in tax due from Appellee 
for the year 1924. This appeal was brought to thi> 
Court by tlie Appellant herein by Petition for Review 
filed on June 7, 1933 (R. 18-21). 

Appellant invokes the jurisdiction of this Court 
under and pursuant to Sections 1001, 1002 and 1003 
of the Revenue Act of 1920, c. 27, 44 Stat. 9, 109-110, 
as amended by Section 1101 of the Revenue Act of 
1932, c. 209, 44 Stat. 109, maintaining that no return 
of income was made bv the Xiblev-Mimnaugh Lumber 
Company, the Appellee herein, for the year 1924. In 
his Petition for Review Appellant states as a fact that 
no income tax return was made bv the taxpaver for 
the year 1924 (R. 18) and its brief filed herein repea; 
this statement (Pet. Brief, p. 2). 

Appellee has heretofore filed with this Court a Mo 
tion to Dismiss the appeal of Appellant on the ground 
that this Court is without jurisdiction in the prom 
ises, the Board of Tax Appeals not having found, a 
is asserted by Appellant, that no return was filed by 
Appellee for the year 1924. On December 11, 1933, 
Appellee was notified by the Clerk of this Court that 
this Court had postponed action on Appellee’s Motion 
to Dismiss until the hearing on the merits of the case. 
Appellee, in filing this brief does not submit itself U* 
the jurisdiction of this Court and expressly reserves 
the right to urge upon this Court that it is without 
jurisdiction to entertain the appeal herein. 



QUESTION PRESENTED. 

The single question presented is whether or not the 
gain derived from the side of Appellee's assets in 
1923 is taxable to Appellee in that year, or as|is con¬ 
tended by the Appellant, in the year 1924. 

STATUTE INVOLVED. 

The statute involved will be found in the Appendix. 

STATEMENT OF THE CASE. 

In the decision below, from which this appeal is 
taken (R. 9-13), the Board of Tax Appeals foipid the 
facts to be as follows: 

The Appellee was a corporation organized under the 
laws of Oregon, having its principal office at Wallowa, 
Oregon, and was engaged in logging and Inin 
Prior to August 1, 1923, negotiations were can! 
by Appellee with the Bowman-Hicks Lumber 
pany having as their object the sale by Appe 


)ermg. 
ied on 
Com¬ 
il ee of 


its principal assets, consisting of timber, timberlands, 
lumber-manufacturing plant, and the personal prop¬ 
erty situated thereon. On that date the Appellee’s 
board of directors, with the approval of the stockhold¬ 
ers, passed a resolution authorizing its President and 

Secretarv to convev title to all its assets to one J. F. 
* . * 

Ravenscroft, as liquidating trustee, and on the follow¬ 
ing day, August 2, 1923, a contract was entered into 
by the said Ravenscroft and the Appellee who, together 
with other parties were designated as the “Seller”, 
with the Bowman-Hicks Lumber Company, designated 
as the “Purchaser". The contract provided that “the 
seller has contracted to sell and the purchaser Iqis con¬ 
tracted to buy” the property therein describee! upon 
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certain terms and conditions, among- which is the fol¬ 
lowing: 

“One of the most important considerations in¬ 
ducing the purchaser to enter into this contract 
is the right to have possession at once of the 
property covered hereby, in order, among other 
reasons, that it may prepare for winter logging. 
Contemporaneously with the execution of this 
agreement, therefore, the purchaser shall be 
given possession of the propertv covered here¬ 
by.” 


The contract further provided the purchase price 
should be $1,150,000, of which $100,000 was to be paid 
at once in cash (receipt thereof being acknowledged by 
the seller in the agreement); $350,000 more to be paid 
upon ratification of the contract by the seller's stock¬ 
holders, and the balance in five years, for which the 


purchaser was to execute and deliver to the seller, 
upon receipt of the deed and bill of sale, five nego¬ 
tiable promissory notes dated August 3, 1923, bearing- 
interest at per cent per annum, maturing at one 
year intervals thereafter, and secured by a purchase- 
money mortgage given by the purchaser to the seller. 
The seller agreed to furnish abstracts of title to all 
tracts and in the event that such titles proved unsat¬ 
isfactory td the purchaser and such defects of title 
could not be cured and were not waived by the pur¬ 
chaser, there was to be a pro tauto abatement of tin- 
purchase price based on the amount of timber on tin- 
land and the number of acres within the tract; and 


should there prove to be less lumber on hand at tlie 
mill than estimated in the contract it was likewise pro¬ 
vided there should be a reduction in the purchase price. 
These reductions in the purchase price were to be ap- 
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plied against the principal of the notes to be executed 
as hereinbefore set forth. 

The contract further provided that in the event the 
purchaser should refuse to perform after the seller had 
complied with all conditions, the seller should hjave the 
right to terminate the contract, reenter, and tajke pos¬ 
session of the property, including any improvements 
made by the purchaser, and retain the cash payments 
as liquidated damages. If the title to the site oil which 
the mill stood should prove incurably defective, or if 
the area of merchantable timber should prove less than 
-0,000 acres, the purchaser might refuse to carry out 
the contract, in which event the purchaser's advances 
and expenditures were to be counted as a loan to the 
seller at 8 per cent interest, secured by a first lien on 
the seller’s property. 

It was further agreed that Appellee’s stockholders 
(more than two-thirds of whom, in interest, weite made 
parties to the contract) were to authorize and approve 
this contract by resolution at a regular meeting to be 
held not later than August 10, 1923, and to indemnify 
the purchaser in the event of their failure to a$t. 

On the same day, August 2,1923, Appellee’s directors 
passed a resolution authorizing* the said J. F. Kavens- 
croft, as liquidating trustee, to sell and convey all of 
its property, except cash and accounts receivable, to 
the Bowman-IIicks Lumber Company, for the prjice and 
on the terms of the foregoing agreement. 

At 4:30 P. M. on the following day, August J>, 1923, 
Appellee, through its President and the said Ifavens- 
croft, delivered possession of the mill and timber hold¬ 
ings included in the contract to George R. Hicks[ Presi¬ 
dent of the purchasing company, and on August 11, 
1923, Appellee’s stockholders, at a special meeting, au- 
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tliorized their directors to sell all Appellee’s assets, 
except accounts receivable and cash, to the Bowman- 
Hicks Lumber Company in accordance with the con¬ 


tract of August 2, 



and ratified the action of its 


officers and directors 


in making the contract. 


At tlie time of the execution of the contract on An 


gust 2, 1923, the purchaser paid to Kavenscroft for Ap¬ 
pellee the sum of $100,000 on account of the purchase 
price, and two weeks later the sum of $350,000 in ac¬ 
cordance with its terms and provisions. 

Immediately upon taking possession of the propert'* 
covered by the contract on August 3, 1923, the pur 
chaser began to carry on lumber operations on the 
property. Logs in the pond and in the woods wen* 
brought in and sawed up, and these, together wiiii 
lumber in the yard, were sold by the purchaser, the 
Appellee receiving no money from the sale thereof. 
From nine to twelve million feet of timber’were re¬ 


moved by the purchaser from these lands in 1923, and 
in the same vear it rebuilt about eight miles and re- 
graded about six miles of the railroad running through 
the holdings, put in heavier metal rails, and expended 
thereon a substantial amount of money. In genera!, 
the purchaser exercised over the properties include*• 
in the contract all the rights of ownership and do¬ 


minion. 

December IS. 1923, Kavenscroft, as liquidating trus¬ 
tee, distributed to Appellee's stockholders all the 
moneys received by the vendor on the purchase price 
except about $50,000 or $60,000. 

Bv December 31, 1923, abstracts of title covering 
more than 21,000 acres of Appellee's lands had been 
accepted by the purchaser’s lawyers, including that 


covering the mill site. 



Within ten days after the contract was sighed, the 
parties were able to determine the amount of out tim¬ 
ber in the yard, but the area of “cut-over” lairds was 
not finally determined until early in 1924, so j>n Jan¬ 
uary 15 of that year a contract finally adjusting these 
differences, in accordance with the contract iof sale 

■. i 

respecting incurable defects of title, was signed by the 
purchaser, by Ravenscroft as liquidating trustee of the 
seller, by the Grande Ronde Company, and by Elmer 1. 
Stoddard, Ravenscroft, and Mimnaugh as stockholders 
of the seller by which the sum of $66,508.07 was re¬ 
mitted to the purchaser to be deducted from the notes 
representing the balance of the purchase price. 

On February 28, 1924, a deed of conveyance} cover¬ 
ing the mill and certain described timber lands, being 
all the assets of the petitioner, was executed, the pre¬ 
amble of which reads: 

“This indenture made as of the 3rd day of Au¬ 
gust, 1923, but actuallv executed this 28th dav of 
February, 1924, between J. F. Ravenscroft, as 
liquidating trustee of Xibley-Minmaugh Lumber 
Company, a corporation of the State of Oregon, 
under and bv virtue of a resolution of the directors 
of said corporation passed at a meeting thereof 
held August 1, 1923, and said Xibley-Minmaugh 
Lumber Company, parties of the first part, and 
Bowman-Hicks Lumber Company, a corporation 
of the State of Delaware, party of the secoijd part, 
witnesseth: * 1 


* •> ? 


At the same time the purchaser executed a firsft trust 
or mortgage on the property to secure notes in the 
amount of $633,500, representing the balance 1 , of the 
purchase price given by the purchaser to the Appellee 
as seller. The negotiations as to the form thus mort- 



gage was to take were carried on between counsel for 
the purchaser and for the seller in 192.*!. 

The note:* given by the purchaser were dated August 
3, 1923, and bore interest from that date, but were not 
delivered to the vendor until Februarv 28, 1924. at tin* 
time conveyance of the title was executed. 

Alter August 3, 1923, Ravenscroft opened new book?* 
as “trustee", entries thereafter being made in these 
books, and on March 7, 1924, the corporation commis¬ 
sioner of the State of Oregon issued a certificate of 
dissolution of the Appellee Xibley-Mimnaugh Lumber 
Company. 

Appellee filed an income tax return for the year 1923 
covering the period up to August 3, and Ravenscroft 
filed a return for himself as trustee for the period Au¬ 
gust 3 to December 31, 1923, and for 1924. Xo return 
was made by Appellee as a corporation in 1924, and the 
profit from the sale was not reported by Appellee as 
a corporation in its return for 1923, nor by Ravens¬ 
croft as trustee in his fiduciary return for 1923 and 
1924. Depreciation was allowed by the Government 
to Appellee in 1923 for the period only before Angus' 
2. 1923, on the ground that the property had then been 
transferred. (See also R. 8.) Neither Appellee, nov 
Ravenscroft as liquidating trustee, paid any taxes for 
1923 on the lands comprised within the contract of sale. 

The Appellant in his determination of the alleged 

deficiencv for the vear 1924 in the sum of $48,520.91 

% * 

included in Appellee’s gross income for that year the 
sum of $395,524.72 as the profit arising from the sale 
of its assets under the contract of August 2nd, 1923 
(R. 9, 10), and included in Appellee’s gross income for 
the vear 1923 none of the sum of $450,000.00 paid to 
Appellee by the purchaser in 1923. The Board of Tax 
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Appeals found as a fact (R. 13) that 4 ‘The profit from 
the sale was not reported by petitioner in its return 
for 1923, nor by Ravenscroft, as Trustee, in his fidu¬ 
ciary return for 1923 or 1924.” The “Statement” at¬ 
tached to the notice of deficiency from which the ap¬ 
peal herein was taken reveals one addition only to the 
net income reported on the return filed, i. r. excessive 
depreciation claimed in the sum of $22,688.21 !(R. 8). 


SPECIFICATION OF ERRORS RELIED UPON BY 

APPELLANT. j 

1. The Board of Tax Appeals erred in holding that the 

full sale price of Appellee’s property accrujed to the 
Appellee in 1923. j 

2. The Board of Tax Appeals erred in failing to hold 
that the profits from the sale of Appellee’s property 
was taxable in the vear 1924. 


SUMMARY OF ARGUMENT. 

The argument of Appellant is based upon a false 
premise, which is, that it was necessary to \falue the 
contract of August 2, 1923. The Regulations of the 
Treasury Department relied upon by Appellant are not 
pertinent and the decisions of the United States Board 
of Tax Appeals and of the Courts cited by th|e Appel¬ 
lant in support of his position are either distinguish¬ 
able or have no application to the facts of th|* case at 
bar. The application of the principle contended for 
by Appellant would produce anomalous results. 

The sale of the assets of the Xibley-Minmaugh Lum¬ 
ber Company was a closed transaction in 1923. The 
reasoning of the Board of Tax Appeals is sound and 
the decisions relied upon by the Board to support its 
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conclusion are pertinent and are determinative of the 
issue involved. 

The terms of the contract of sale, which contract wn- 
made in the year 1923, were fully complied with, in 
that year and the possession of the property delivered 
l>y the vendor (the Xibley-Mimnaugh Lumber Com¬ 
pany, the Appellee herein) to the vendee. This prop¬ 
erty included not only real estate but substantial per¬ 
sonal property. In 1923 the Appellee had done ami 
performed everything it was required to do under the 
contract and its liability to the purchaser for the bal¬ 
ance of the purchase price had become unconditional. 

Upon the execution of the contract of sale in 1923 . 
the vendee became the owner of the land. This ex¬ 
clusion is supported by the decisions of the liighes 4 
Court of the State of Oregon as well as by applicable 
decisions of the Supreme Court of the United States. 
The record clearly supports the contention of the Ap¬ 
pellee that the parties to the contract intended that the 
sale should be completed in the year 1923 and not. as 
contended by the Appellant, in the year 1924. 

The Commissioner of Internal Revenue has himself 
determined that the sale took place in 1923 as he had 
refused to allow the Appellee herein depreciation on 
plant and equipment after August 3,1923, the day upon 
which Appellee’s property was taken over under iin- 
contract of August 2, 1923, by the purchaser. Tin* 
position taken by the Appellant before this Court is 
vastly different from the one taken below and the 
record fails to provide any foundation for App< 
lant’s argument here. 

The fact (if it is a fact) that Appellee did not return 
in either 1923 or 1924 whatever profit may have ac¬ 
crued to it as the result of the sale is of no significance. 



as it was honestly believed by the Appellee that the 
sale was not one made bv tlie Xiblev-Mimnaugh Linn- 
ber Company, but by Ravenscroft as liquidating trus¬ 
tee lor tlie stockholders. In any event, the taxable in¬ 
come received by Appellee's stockholders presumably 
was returned and the tax paid thereon. 

Obviously the title to whatever personal property 
was sold by the Appellee in 1923 pushed in that year 
and the profit or gain thereon was realized by Appellee 
in 1923. The argument of Appellant completely ig¬ 
nores the fact that the contract under consideration 
undertook to convey all of the assets and property of 
the Xibley-Mimnaugh Lumber Company, except it? 
cash and accounts receivable. 

ARGUMENT. 

I. 

The sale of the assets of the Appellee was made in 1923. 
The transaction was a closed one in 1923 and the 
profit taxable to Appellee in that year. 

The Appellant in the first point of his argument as¬ 
serts that the sale of Appellee's property was a sale 
upon deferred payments. In order for the transaction 
which gives rise to the controversv here to liavb been a 
sale upon deferred payments, the sale must have taken 
place in 1923 as if, as contended by the Appellant, the 
sale took place in 1924 there can be no question of de¬ 
ferred payment, Appellant contending that alj of the 
profit arising from the sale of Appellee’s assets in 1923 
was received in 1924. The fallacy in Appellant’s argu¬ 
ment has its basis in the completely mistaken assump¬ 
tion that the Appellee in 1923 exchanged property (its 
assets) for other property. Apparently Appellant 
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takes the anomalous position that there was a sale 
by Appellee of its assets and then proceeds to main¬ 
tain that no sale took place but that there was an ex¬ 
change of property for cash and other property. Tin* 
only other property that could possibly be involved i< 
the contract of August 2, 1923. 

The Board of Tax Appeals in the case of dear// r. 
Connnixsioner, 6 B. T. A. 1109, said (p. 1.112) — 


“The provision of the statute (Section 202 (c) 
of the Revenue Act of 1921) that where property 
is exchanged for other property no gain or loss 
is recognized unless the property received in ex¬ 
change has a readilv realizable market value, is 
applicable only to exchanges of property and not 
to sales, i Where property is sold for cash and 
certain deferred payments evidenced by notes or 
otherwise, the transaction is not considered an ex¬ 
change of property but is a sale of property. Sec* 
Fire Per'Cent Coses, 110 L. S. 4< 1 : II asiiiiu/ton 
r. Ofjdcn, 1 Black 4o0; II illiamstnt r. Pen//, S 
How. 496.” 


The Circuit Court of Appeals for tlu* Second Circuit 
in Bedell r. Cohnnissioiier, 30 F. (2d) G22, 624, said: 

“But if land or a chattel is sold and title passes 
merely upon a promise to pay money at some fu¬ 
ture date, to speak of the promise as property ex¬ 
changed for the title appears to us a strained use 
of language when calculating profits under the in¬ 
come tax. Section 202 (b) of the Act of 19 IS pro¬ 
vided for!an exchange of property and made the 
profit depend upon ‘the* amount of its, (the prop¬ 
erty received), fair market value, if any,*—a 
phrase which was amended in the law of 1921 to 
‘readily realizable market value.* There is a dif¬ 
ference between the two, but it is absurd to speak 
of a promise to pay a sum in the future as having 
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gat ions” 
e not tin* 
such as 
flint this 


a ‘market value,’ fair or unfair. Such lfights are 
sold, if at all, only by seeking out a puroljiaser and 
higgling with him on the basis of the particular 
transaction.” | 

It follows that Section 202 (e) of the Revenue Act of 
1921 or 1924 has no application here. Xor lids Article 
1504 of Treasury Regulations 02. The Appelhjnt states 
(Brief pages 8, 9) that Article 40 of Regulations 65, 
is applicable to the case at bar but the “obli 
referred to in Article 46 of Regulations 65 ar 
contract of sale itself but are the obligations 
notes given thereunder or pursuant thereto. r 
is so is clear from the language of the Article of tin 
Regulation which in part is as follows: 

“Gain or loss is realized when the obligations 
are disposed of or satisfied, ‘ 

i 

One does not speak of a contract as an obligation no • 
of a contract being “disposed of or satisfied”.! 

Obviously if the contract under which the Appellee 
herein disposed of its assets had been valuejl, let us 
say, at its face the Appellee would have received in 1925 
the sum of $450,000.00 in cash and a contract of value 
of the difference between $450,000.00 and the selling 
price of its property and thus in 1923 would have had 
a profit of $395,524.72. But in 1924 under this same 
contract Appellee (according to the Appellant's 
theory) would have received five promissory notes 
bearing interest at 5 per cent due successively pnnually 
from August 3, 1923, these being in the sum cjf $633,- 
500.00. The redact io ad absurd am of Appellant’s ar¬ 
gument is that the sum of $633,500.00 would rjgain be 
taxable to Appellee in 1924, its cost basis liavihg been 
reduced to zero in 1923. 
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The Appellant’s Brief, at least so far as it is di¬ 
rected to sustain the first point of his argument doe* 
not meet the proposition squarely. Appellant does not 
state that Appellee exchanged its assets in 1923 for 
other property. If such a proposition had been di¬ 
rectly advanced by Appellant, the fallacy of his argu¬ 
ment would be immediately apparent. 

The Appellant cites the case of Gcar/j r. ('onnuis- 
siouer (supra) in support of the proposition that the 
Board of Tax Appeals in several instances has treated 
a contract of sale as property, which must be taker: 
into consideration in determining the profit in a de¬ 
ferred payment sale. In the Gear// Case the taxpayer 
sold, in 1921, to the F. W. Woolworth Corporation and 
conveved bv Warrantv Deed certain properties. The 
consideration was $14(>,800.00 of which $40,800.00 was 
paid in cash and the balance amounting to $100,000.00. 
the vendee ay reed to pay to the petitioner, or his order, 
in seventeen equal annual installments of $3,882.33 each 
with interest at the rate of six per cent per annum pay¬ 
able annually. The deferred purchase price was so- 
cured bv a vendor's lien. Xo notes or evidences of 
indebtedness were given other than the obligation to 
make the payments aforesaid. The Board of Tax Ap 
peals after making the statement quoted ante said (p. 
1112 ) : 

“The statutory provision relating to exchanges 
is not, in our opinion, applicable to this case where 
propertyiis sold on such a basis that the notes or 
obligations to make deferred payments are the 
equivalent of cash or have a market value and the 
transaction results in taxable gain based on the 
difference between the cost of the property (it hav¬ 
ing been acquired subsequent to March 1, 1913) 
and the amount of cash received added to the mar- 



kef value of the securities or purchase-price obli¬ 
gations.” 


Instead of support ing Appellant's ])osition!tlie case 
relied upon by him actually supports the position of 
the Appellee. 

In the ease of Starr r. Com missioner, 9 B. T. A. 886, 
cited by Appellant, the Board of Tax Appeals was 
called upon to determine whether or not the <Commis¬ 
sioner of Internal Revenue had correctly determined 
the profit made by the taxpayer upon the sal(‘ of cer¬ 
tain property under a contract which called! for the 
payment of $60,000.00, $23,000.00 of which waH paid in 
cash in the taxable year there under consideration and 
the balance of which was to be paid in successive tax 
years. The Board of Tax Appeals held simply that 
only the cash payment of $23,000.00 should be taken 
into consideration in determining whether or not a 
profit subject to tax had been made in the year of the 
sale. Xo question of whether or not the sale jwas one 
of real estate on deferred payments was present. 

The case of Stevenson r. Commissioner, 9 B. T. A. 
552, cited by Appellant (Brief page 10) stands simply 
for the proposition, as does the Starr ('asc, that the 
taxpayer is entitled to recover his capital before being- 
charged with the receipt of a profit and no question of 
whether or not the deferred pavments calledl for bv 
the contract were taxable in some other year was in¬ 
volved. 

The case of Wood war Realty Company v. Commis¬ 
sioner, 17 B. T. A. 88, is of the same character as the 
cases previously referred to. It does not support the 
major premise of the Appellant, i. e. that thi profit 
arising from the sale of Appellee’s assets was (taxable 
in 1924. ! 



In the ease of Commissioner v. Moore, 48 F. (2d) 
526, certiorari denied 52 S. Ct. 8, 284 U. S. 620, cited 
by Appellant' in his Brief at page 10, there was a sale 
of certain personal property for $3,000,000.00. Of thC 
$750,000.00 was paid in cash and the balance was to be 
paid over a period of years. The Court held that the 
transaction did not fall within the purview of Section 
202 (a) of the Revenue Act of 1018; that the transac¬ 
tion was not an exchange but rather a sale on deferred 
payments. 

The cases cited by the Appellant which have been 
previously hereinbefore referred to have little or no 
application to the facts of the case at bar. Certainly 
this is true of the case of Ruprechi v. Commissioner , 
16 B. T. A. 919. The Appellant says that the Board of 
Tax Appeals in that case held that there was no sale 
in the year 1021. This statement is incorrect. What 
the Board did hold was that the taxpayer’s part of the 
initial payment made by the purchaser was taxable in¬ 
come to him in the year 1021 but that the taxpayer's 
part of the deferred payments in the transaction was 
not income to him in 1021. The Board said (page 
022 ) : 


“We do not consider, however, that the respon¬ 
dent’s views with respect to the deferred pay¬ 
ments are correct, for the reason that the obliga¬ 
tion of the Standard Oil Co. to pay was not so 
evidenced that it could have been converted into 
cash, the ionlv record thereof being in the deed of 
conveyance signed by tin.* grantors. There was 
no contract in writing and no vendors' lien nor 

notes of anv description which could have been 
• - 

discounted at the bank. In short, the obligation of 
the Standard Oil Co. amounted to nothing more 
than a mere noninterest-bearing account receiv¬ 
able. The case of JI\ B. deary, 6 B. T. A. 1109, 
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relied upon by the respondent, is clearly 
guishable and is not controlling here."’ 


distill- 


Rant’s 
ument. 


The Appellee submits that the Ruprecht Case jneither 
stands for the proposition for which it is cited! by the 
Appellant nor has it any application to the facts of the 
case at bar. 

At page 11 of its Brief Appellant makes the follow¬ 
ing statement—“The correctness of the Commission¬ 
er’s determination of the tax for 1924 could be only 
overcome by establishing the market value of ^he ob¬ 
ligation.” Here, if no place else in the Appt 
Brief, mav be discerned the fallacy in his are 
Reduced to its simplest terms this is what transpired 
in this case: j 

The Commissioner of Internal Revenue determined 
a small deficiency in tax for the year 1923 and, as has 
been indicated heretofore, no part of that deficiency 
was predicated upon the transaction out of which this 
controversy arises. That is to say, that the profit 
arising from the sale of Appellee’s assets was taxed 
bv the Commissioner in 1924. The Commissioner had 
no occasion to place a value upon the contract lot* Au¬ 
gust 2, 1923, because if he treated the notes giycn by 
the vendee to the vendor in 1924 as the equivalent of 
cash, the Commissioner could still determine the 
amount of the profit to be $395,524.72. If the Commis¬ 
sioner had determined a deficiency in tax for tl^e year 
1923 upon the basis of the receipt by the Appejllee in 
that year of the sum of $450,000.00 in cash and if the 
Commissioner had, as a basis for his determination 
also valued the contract of August 2, 1923, at equiva¬ 
lent to its face and the Appellee (the petitioner before 
the Board) had not submitted evidence to overcome 
the prima facie correctness of the Appellant’s I deter- 


i 



18 


ruination then the case of McMasfer v. Commissioner. 
62 F. (2d) 81 (C. C. A. 3rd) which is cited at pa ire 11 
ot Appellant’s Brief would have some application. As 
it is, it has not and the statement made by Appellant 
that this taxpayer can only overcome the correctness 
of the Commissioner's determination of the fax for 
1924 by establishing the fair market value of the con¬ 
tract of August 2, 1923, is utterlv fallacious. 

If the Commissioner of Internal Revenue had as¬ 
serted a deficiency for 1923 upon the basis of the profit 
derived from the sale of petitioner’s assets in that 
year, the question of the value of the contract of Au¬ 
gust 2, 1923, might be pertinent but this Appellee has 
never had either an opportunity or occasion to estab¬ 
lish that value. Here for the first time in the Appel¬ 
late Court the Commissioner of Internal Revenue at¬ 
tempts to say that it was incumbent upon the taxpayer 
to establish a value for a contract which formed no 

basis for the deficiencv determined for 1923 or to es- 

•> 

tablish, presumably in the tax case for 1924, the value 
of the contract of August 2, 1923, when the deficiency 
determined bv the Commissioner for 1924 is in no 
wise based upon the question of value or lack of value 
in the contract. 

In reality what the Appellant is apparently attempt¬ 
ing to say is that because the Appellee has not estab¬ 
lished the value for the contract of August 2, 1923. an 
outright sale of Appellee’s assets in 1923 is, in some 
manner, converted into a sale upon deferred payments. 

At the’top of page 12 of the Appellant’s Brief the 
following statement appears: 


“In the instant case the presumption of the cor¬ 
rectness of the Commissioner's determination was 
not opposed by any evidence. Consequently it is 



19 


submitted that the Board erred in refusing to af¬ 
firm such determination’’. 

i 

Here again is an example of the process of ipductive 
logic by which the Appellant seeks to establish the 
correctness of his position. The Commissioner made 
no determination upon the question of the value of the 
contract. The Commissioner did determine that in 
1924 the taxpayer made a profit of $395,524.72 upon 
the sale of its assets. To overcome the prima facia 
correctness of that determination the Appellee (the 
petitioner before the Board) introduced certain evi¬ 
dence which included, among other things, the Contract 
under which Appellee sold its assets in 1923. It is 
totally incorrect for the Appellant to say that the Com¬ 
missioner’s determination was not opposed by any 
evidence. 

At page 12 of Appellant’s Brief the following state¬ 
ment appears: I 

“The Company received in 1923 nothing in ad¬ 
dition to the cash but the contract and sii)ice this 
contract was not proved to have a fair market 
value at the time of its execution, the met|iod de¬ 
scribed bv the Regulations for the determining of 
profit in the case of a deferred payment sale not 
on the instalment basis applies.’’ 


Here again is an expression of the same fallacious 
idea that the Appellee was called upon to pnj>ve the 
value of the contract of August 2, 1923. Let itl be as¬ 
sumed that the Appellee had established a va tie for 
the contract of August 2, 1923, which, together with 
the cash received exactly equaled the cost of th<f prop- 

ertv sold. Here the cost basis would be rediiced to 
* 

zero and upon the receipt by the Appellee in 1924 of 


i 


i 
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the notes of the purchaser, the Appellee, according to 
the Appellant's theory, would be in receipt of a net 
profit of $633,500.00. Obviously this could not be cor¬ 


rect. 


II. 


The sale of the assets of the Appellee was made in 1923. 
The transaction was a closed one in 1923 and the 
profit returnable for tax purposes in that year. 

If the decision of the Board of Tax Appeals is cor¬ 
rect, the provisions of the Revenue Act of 1921 apply. 
But the Commissioner of Internal Revenue, the Appel¬ 
lant herein, has asserted a deficiency in income tax for 
the year 1924 (R. 6-9) and therefore from the Appel¬ 
lant's standpoint Section 213 (a) of the Revenue Act 
of 1924 applies. This Section of the 1924 Act is the 
prototype of Section 213 (a) of the Revenue Act of 
1921. 

Section 213 (a) of the Revenue Act of 1924 (l\ S. (\ 
A. Title 26, Sec. 954) is as follows: 

“Sec. 213. For the purposes of this title, except 
as otherwise provided in section 233— 

“(a) The term ‘gross income' includes gains, 
profits, and income derived from salaries, wages, 
or compensation for personal service * ‘ of 

whatever kind and in whatever form paid, or from 
professions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership or 
use of or interest in such property; also from in¬ 
terest, rent, dividends, securities, or tin* transac¬ 
tion of any business carried on for gain or profit, 
or gains or profits and income derived from any 
source whatever. The amount of all such items 
shall be included in the gross income for the tax¬ 
able year in which received by the taxpayer, un- 



less, under methods of accounting permitted under 
subdivision (b) of section 212, any such ^mounts 
are to be properly accounted for as of a different 
period.” 


In the decision below, the Board of Tax Appeals 
quotes with approval from Davidson d Case Lumber 
Co. v. Matter, 14 F, (2d) 137, decided March |2, 1926, 
and refers to it as being “on all fours with the instant 
proceeding and conclusive of the issue involved”. In 
that case, the court was called upon to deterinine in 
which year a sale of real estate was made wixhin the 
meaning of Section 213 (a) of the Revenue Act of 1918, 
the provisions of which, so far as those pertinent to 
the question here are concerned, have been reenacted 


in the Revenue Acts of 1921 and 1924. At page 
court savs: 


140 the 


“II. We come now to the sale of real estate by 
the corporation. Was this sale for the purpose of 
assessing income or profit taxes under the act of 
1918 made in the vear 1919 or the vear 19*2|0? 

“A contract of sale by the corporation of cer¬ 
tain real estate on which it had operated ajlumber 
yard was made to solvent purchasers, able| to pay 
at any time, on November 20, 1919. At tli|at time 
$10,000 was paid in cash and a contract in [writing 
was entered into between the corporation jmd the 
purchasers, conditioned alone on the titld being 
found satisfactory to the purchasers. Soitie time 
in the month of December, 1919, the purchasers, 
having examined the title, removed this cdndition 
from the contract by advising the corporation the 
title to the property was satisfactory to them, and 
the contract of sale was thus made absolute. The 
contract provided for the payment of the re¬ 
mainder of the purchase price, $100,000, qn June 
1, 1920, and that conveyance should be delivered 
by the corporation to the purchasers at tips time. 


oo 


Also the corporation, not being- able to remove its 
business from the property, agreed to pay one- 
half the taxes for the rear 192(J as a consideration 
for being permitted to remain on the premises. 
However, the dominion, control, burdens, and 
benefits of the property were passed to the pur¬ 
chasers in the year 1919 at the time the contract of 
sale was made absolute. The Revenue Act pro¬ 
vides, in regard to the assessment of property un¬ 
der such conditions, as follows: 


“ ‘Sec. 213 (a) That for the purposes of this 
title * ‘ " the term ‘gross income’ includes 

gains, profits, and income derived from 
sales, or dealings in property, whether real or 
personal, growing out of the ownership or use 
ofor interest in such propertv.' Comp. St. Ann. 
Supp. 1919 Xo. (533b 1-StfV’ * 

“The question is, who owned this property in 

the latter davs of the vear 1919 2 As the right of 

• * * 

the corporation to compel compliance with the 
terms of the contract was by the contract made de¬ 
pendent on the corporation delivering a good title 
to the purchaser, the contract remained condi¬ 
tional and dependent until the title had been ex¬ 
amined and approved by the purchasers. As the 
corporation was notified this condition was met in 
the month of December, 1919, thereafter the con¬ 
ditional contract of sale became absolute in its 
terms, and any loss to the property or any bene¬ 
fits or advantage accruing thereto was the loss or 
benefit of the purchasers. To this end come not 
only the adjudicated cases on the question but the 
very reason of the thing itself. The Supreme 
Court of this state in Gordon r. Mintn, 87 Kan. 
624 * * % said: 

‘‘ ‘The purchaser of land in possession under 
an agreement for a conveyance is considered the 
owner in equity, subject to the payment of the 
purchase money, and the vendor is treated as 
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the trustee of the legal title. 


* 


The fact 


that possession was not transferred ip this in¬ 
stance may be accounted for by the relationship 
of the parties.’ ” 

“In Law Opinion Xo. 988 of the Solicitor of In¬ 
ternal Revenue (cited in A. R. Memo li>9, Cum. 
Bui. Treas. Dept. 1-2 0. (38), declared, as follows: 

“ ‘In deciding whether the transaction was a 
sale, it is immaterial that legal title did, not pre¬ 
sently pass.’ ” 

“It was held in Law Opinion 988 (C. B. £, p. 84): 

“ ‘Xo gain or loss is realized by vendor until 
there has been in substance an exchange of as¬ 
sets by the parties to the sale. The timejat which 
such exchange takes place will be determined 
from the facts in each case, considered from a 
practical business standpoint. The postpone¬ 
ment of transfer of a legal title is not decisive. 
Usually when the vendee is put in possession 
and clothed with all the benefits and burdens of 
beneficial ownership, the sale will be considered 
complete, even though the delivery of the deed 
and the execution of a mortgage be postponed 

bevond that time.’ ” 

* 

“ ‘Where a tract of land was sold onj Novem¬ 
ber 1, 1919, one-tenth of the purchase price ac¬ 
companying the bid, four-tenths being] paid to 
December, 1919, and the balance in January, 
1920, at which time a proper conveyance of title 
was delivered to the purchaser, the sale should 
be treated as a cash transaction for 1&19, and 
the entire profit realized be returned a.| income 
for that year.’ 0. D. 568, T. B. 27-20-1037.” 

“ ‘Where an individual sold real estate, re¬ 
ceiving in the year of sale over one-fourth of the 
total selling price, the contract providing that 
the balance should be paid in four annual in¬ 
stallments thereafter, such deferred payments 


i 
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being secured by crop mortgages and additional 
collateral security, it has been ruled that the 
payments received in the year of sale were suf¬ 
ficiently substantial in amount to require the 
vendor to report in that year the entire profit 
realized on the sale.* (). I). 5(39, T. B. 27-20- 
1038” 

“As the contract for the sale of the property, 
fixing the terms of the sale made, the amount of the 
purchase price to be paid, and all other of its 
terms, including the present payment of $10,000, 
was performed in the year 1919, the amount of 
profits taxable must have been determined as of 

that vear as readilv and absolutelv as of the date 

« • • 

the convevance was delivered and the deferred 
payment made. I therefore find as a fact the sale 
of the real estate in this case, while not perfected 
by conveyance and full payment of the purchase 
price until June, 1920, was made in tin.* year 1919, 
as contended by the plaintiff in this case, and that 
the profit made in the transaction should have 
been included in the income and excess profits 
taxes of the corporation for the year 1919.*' 

In placing its interpretation upon Section 21J (a) of 
the Revenue Act of 1918 providing for the taxation of 
gains arising from the sale of property, which has been 
substantiallv reenacted in the later Acts, the Bureau 
of Internal Revenue has stated its position with re¬ 
spect to the time when the sale takes place in Law 
Opinion 988, (A B. 2, page 84, as follows: 

“Xo realization of gain or loss arises from a 
mere contract to sell real estate in the future. The 
sale is held to occur at tin* time a deed passes or 
at the time possession and the burdens and bene¬ 
fits of ownership are from a practical standpoint 
transferred to the buyer, whichever occurs first.'* 





“That under the provisions of See. 2113 (a) of 
the Revenue Act of 1918, that in case an owner of 
real estate contracts to sell such property at a 
future date, no accounting for gain or lf>ss need 
be made at the time of the contract, if transfer 
of possession and delivery of the deed are post¬ 
poned and payment of a substantial part of the 
purchase price in cash or its equivalent isinot then 
made. * * ‘ The postponement of transfer of 

a legal title is not decisive. Usually vpien the 
vendee is put in possession and clothed [with all 


the benefits and burdens of beneficial ov 


the sale will be considered complete, eveii though 
the delivery of the deed and the execut 
mortgage bo postponed beyond that tiniej 


We submit that the decision in Davidson 


nership, 


on of a 


<£' Case 


Lumber Co. v. Motter, supra, is sound, and is in full 
accord with the position consistently taken by|the De¬ 
partment itself on this question in its own promulgated 
regulations and opinions, and by the Board I of Tax 
Appeals. This interpretation by Appellant itself, which 
has been long followed and acquiesced in by it he De¬ 
partment, is entitled to the highest respect anq should 
not be disturbed. Logan r. Davis f 233 U. jS. (>13; 
Brewster v. Cage, 280 U. S. 327; Coombe c |t at. v. 
United States etc., 55 App. I). C. 190; King v. District 
of Columbia, 51 App. I). U. KiO. 

In view of the foregoing, we are at a loss tej under¬ 
stand the contention of the Appellant here. Not only 
was a substantial part of the purchase price paid to 
Appellee in the year 1923, but possession was delivered 
the day after the execution of the contract, and the 
Board found as a fact that in that year “the purchaser 
exercised over the properties included in the cjontract 
all the rights of ownership and doininion , \ Appellant 
itself has, in these circumstances, laid down tlhe rule 
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that the subsequent delivery of a deed and execution 
of a mortgage is unimportant. See Commissioner of 
Internal Revenue r. Moir, 45 F. (2d) 356, 357. 

III. 

All the terms of the contract of sale were fully com¬ 
plied with in the year 1923. 

The contract was actually executed on August 2. 

1923. It provided for the sale and conveyance of all 
tlie assets of Appellee, except cash on hand and ac¬ 
counts receivable, including over 21,000 acres of tim¬ 
ber lands, standing timber, a mill, log's, lumber at tin* 
mill estimated at S.500,000 feet, and other products o*' 
manufacture together with supplies on hand. There¬ 
fore, it is manifest that if Appellee was required to de¬ 
termine the exact extent of its holdings and furnish 
abstracts of title to the lands before the execution of 
a contract, the sale would have been delayed far be¬ 
yond the time when it was necessary for the purchase]' 
to begin its winter operations. In this situation, the 
contract expressly provided for the later settlement 
of these details by an abatement in the fixed purchase 
price should the titles to some of the lands prove de¬ 
fective. Of course, the execution of a formal deed of 

convevanee had to await a determination of these 
% 

titles, and as a mortgage on the lands to secure notes 
for the unpaid balance of the purchase money could 
not be completed until the legal title was of record in 
the purchaser, the contract logically provided for their 
execution at a later date. Accordinglv, in Februarv. 

1924, a deed was executed conveving the tracts as fi- 

nallv determined, and notes were delivered covering the 
* ^ 

balance of the purchase price. Both the deed and the 



nolos were dated as of August 3, 1923, and the notes 
bore the stipulated interest from that date in com¬ 
pliance with the terms and provisions of the contract 
of sale. 

Before the end of 1923, the purchaser had t|aken full 
possession of all the property, made substanjial addi¬ 
tions and improvements, and was carrying* oil logging 
and lumbering operations; Appellee’s stockholders had 
approved the contract ; nearly 40 per cent of|the pur- 


buted to 
site and 


chase price had been paid in cash and distr: 
Appellee's stockholders, and titles to the mill 
to over 21,000 acres of timberlands had been [accepted 
by the vendee. In short, the Appellee had (jlone and 
performed everything it was required to do, 
chaser “exercised over the properties includj 
contract all the rights of ownership and do 
and its liability for the balance of the purely 
had become unconditional. 


the pur- 
id in the 
ninion 
use price 


IV. 

Upon the execution of the contract, the vended became 

the owner of the land. 

i 

It is a well established principle of law tlial when a 
valid and subsisting contract for the sale of land has 
been executed the purchaser becomes the owner of the 
property to all practical intents and purposes. 

In (\Alnis r. (’reason, 55 Ore. 524, the Supreme Court 
of the State of Oregon affirmed a decree of tlie lower 
court for specific performance of a contract to convey 
lands, saying: 

“Bv invoking the general maxim that equitv re- 
gards as done what ought to be done, and applying 
the doctrine of equitable conversion, itj follows 
that when a valid contract, for the salej of real 
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property and the execution of a deed therefor, lias 
been consummated, an equitable title to the prem¬ 
ises becomes vested in tlie vendee, who thereafter 
is treated as the owner of the land, while the 
money which is to be paid as a consideration there¬ 
for is regarded as the property of the vendor: so 
that, upon the death of the purchaser, his heirs 
succeed in equity to the rights of their ancestor in 
the real property, and upon the death of the ven¬ 
dor his personal representative succeeds to his 
riii'ht to the purchase money remaining unpaid 
(Citing cases).-’ 


See also Lea r. Bloaklaiol, 122 Ore. 230 (Supreme 
Court of Oregon, 1027). 

This principle was laid down by the Supreme Court 
of the I nited States as earlv as Boone, et al. r. Chile*, 
(t (il .. reported in 10 Peters, 177, 225, where it is said: 


“* * * Equity makes the vendor without 

deed, a trustee to the vendee, for the convevance 
of the title: the vendee is a trustee for the pavment 
of the purchase money, and the performance of the 
terms of the purchase. * " 


And in Secowbe, et al. r . Steele. 20 IIow. 04 
the Court savs: 


(1858), 


‘‘ ‘ * ‘ in equity, the estate bargained and 

agreed to be sold becomes the property of the pur¬ 
chaser as soon as the agreement is concluded. It 
will descend to his heirs at death, or may be 
devised by him: while the purchase money vests 
in the vendor, and forms a part of his personal 


estate. 


* Sk « , 


In First Xathnal Ban!: of I V a (inter, S. ('. r. 
Falls Ins. Co. etc., 27 F. (2d) 04 (C. C. A. 4th, 
it is said: 
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“It is well settled, ot* course, not only jin South 
Carolina, but elsewhere, that in the case df a bind¬ 
ing- contract for the sale and purchase oti real es¬ 
tate, where the purchaser lias made payments and 
entered into possession, equity will treat him as 
the real owner of the property, subject to liability 
for the unpaid purchase price, and the vendor or 
seller as holding the legal title merely as [security, 
applying- the maxim that equity regards! as done 
that which ought to be done. Pomeroy’i Equity 
Jurisprudence, vol. 1, Xo. 268; Virginia . Shipbuild¬ 
ing Corporation v. United States (C. C. |A. 4th), 
22 F. (2d) 28, 50; Rexford r. Sunt hern Woodland 
Co. (C. C. A. 4th) 225 F. 1022; Id. (1). C ) 208 F. 
295; Lewis r. Hawkins , 22 Wall, 119, 4 * ' ;| Epps V. 
McCall ion Realty ('o., 129 S. C. 481. 


* i * i y 


See also Lewis r. Hawkins, 22 Wall. 119; ROxford v. 
Southern Woodland Co.. 208 F. 295, 306 ( aff'd. 225 F. 
1022); Griffith c. Stewart, 21 App. L). C. 29, and Len - 
man v. Jones, 22 A])]). I). C. 7 (aff 'd. 222 U. S. 51). 
Applying this doctrine to the undisputed facts in 


this case the conclusion is inescapable that 


he sale 


and conveyance of these lands was a completed trans¬ 
action in the year 1922. Thereafter, nothing further 
remained to be done by either party under the contract 
except the mere formal execution of a deed, together 
with the notes evidencing the balance of the ijurchase 
price and mortgage securing them, in accordance with 
the terms and provisions of the contract of sale. 


V. 

The parties intended to complete the sale in 1923. 

_ I 

In paragraph 7 of the contract of sale it is expressly 
provided as follows: 
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“One of the most important considerations in¬ 
ducing the purchaser to enter into this contract is 
the right to have possession at once of the prop¬ 
erty covered hereby, in order, among other rea¬ 
sons, that it may prepare for winter logging. Con¬ 
temporaneously, with the execution of this agree¬ 
ment, therefore, the purchaser shall be id von pos¬ 
session of the property covered hereby.'*’ 

Every stop taken by the parties, as well as the terms 
oi the contract itself, indicates the present intention 
of the parties to effect an immediate sale and transfer 
of possession of the property, once the preliminary 
negotiations had determined the details of the trans¬ 
action. On August 1, 1923, the dav before the actual 

* . % 

execution of the contract. Appellee indicated its inten¬ 
tion to withdraw from the lumber business by the 
resolution of its board of directors, with the consent of 
two-thirds of the stockholders, authorizing its Presi¬ 
dent and Secretarv to convev title to all its assets to 

• • 

Kavenscroft, as liquidating trustee, and on the follow¬ 
ing day. August 2, 1923, its directors passed a resolu¬ 
tion authorizing the said Kavenscroft, as liquidating 
trustee, to sell and convey all of its property, except 
cash and accounts receivable, to the purchaser in ac¬ 
cordance with the contract executed on that date. The 
contract itself provided that “the seller has contracted 
to sell and the purchaser has contracted to buy” tin- 
property therein described. At 4:30 P. M. the next 
day the purchaser took possession and began to carry 
on lumber operations on the property: on that day 
Kavenscroft opened new books as “trustee". Appellee 
then being in the process of liquidation, and on De¬ 
cember IS, 1923, Kavenscroft, as liquidating trustee, 
distributed toi Appellee’s stockholders all the moneys 
received by the vendor, amounting to the sum of 
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$450,000, with the exception of about $50,000 or $60,000. 

The facts found by the Board are so complete, and 
sustain so fully the position of the Appellee that it is 
hardly necessary for us to dwell upon them more at 
length. From them it is apparent that a sale of Ap¬ 
pellee's assets was not conceived on the spur of the 
moment and then every effort made to complete the 
transaction before the end of the vear, but that negotia- 
lions had been carried on for some time between the 
parties looking to the consummation of a salcjprior to 
the time when the first active steps were taken by Ap¬ 
pellee's board of directors on August 1, 1923, and that 
thereafter the details of the sale were completed in 
an orderly, predetermined manner. 

There was an important consideration entering into 
the sale of Appellee's property and assets, however. 
The fall season was rapidly approaching, and if the 
sale was to be made at all, a prompt consummation was 
necessary in order that the purchaser could Prepare 
for winter logging, as set forth in the foregoing pro¬ 
vision of the contract. The parties promptly pro¬ 
ceeded to accomplish this end, and before the close of 
the year the purchaser had removed from 9 to112 mil¬ 
lion feet of timber from the lands, sold logs and lum¬ 
ber on its own account, and expended a substantial sum 
in additions and improvements. 

We submit that the facts, and the terms of tjlie con¬ 
tract as herein set forth, clearly indicate the intention 
of the parties to complete the sale in 1925. 
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VI. 

The Government itself has determined that the sale 
took place in 1923 as contended by Appellee. 

On April 7, 1926, the Commissioner addressed a let¬ 
ter to Appellee notifying it of a deficiency in its income 
tax for the period covered by the years 1922 to 1924. 
inclusive, and in the statement enclosed Appellant re¬ 
fused to allow depreciation on Appellee's plant and 
equipment after the date when the purchaser took 
possession of the property under the contract of sale 
on August 3,i 1923, with the following* explanation: 

Explanation of Adjustment to Net Income 

“ 1. Kxcessive depreciation. £22,688.21 , has been 
disallowed due to plant and equipment being’ taken 
over by Bowman-Hicks Lumber Company, on Au¬ 
gust 3, 1923. Depreciation has, therefore, been 
allowed for 215 davs instead of 9,65 da vs or full 
vear/’ 

It is apparent from tile foregoing* that Appellant, 
having heretofore taken the position that this sale was 
made in 1923 for the purpose of allowing depreciation, 
is now seeking to take a position entirelv inconsistent 
with its previous determination of the question pre¬ 
sented by the appeal. 

In view of the foregoing, the rules, regulations and 
opinions of the Department, the decisions of the Board 
of Tax Appeals, and of the Courts before which tIlls 
question has been raised, we submit the contention of 
Appellant here is without foundation either in law or 
in fact. AVe have been unable to find a single case in 
which this question has been presented upon facts 
even substantiallv similar to the case at bar in which 



the court lias held otherwise than that the sale was 
made for the purposes of taxation in the year|the con¬ 
tract was executed, possession delivered, an<jl a sub¬ 
stantial payment made on account of the purchase 
price. 

The position taken by Appellant in this court, as ap¬ 
pears by its brief, is vastly different from |the one 
taken below. In the first place it will be observed that 
it utterly ignores the rules and regulations adapted by 
the department and consistently followed governing 
the determination of the time when a sale of property 
is made, to which we have already called tliej court’s 
attention, and which is set forth in the opinio^i of the 
Board of Tax Appeals, namely, “that sale is held to 
occur at the time deed passes or at the time possession 
and the burdens and benefits of ownership are, from a 
practical standpoint, transferred to the buyer, which¬ 
ever occurs first’’. In addition its argument }s bused 
upon a statement of fact alleged in its brief and con¬ 
tained in the opening sentence of its “Summary of 
Argument”, viz: “The respondent did not establish 
the fair market value of the contract of August -2, 
1923”. Most, if not all, of its argument is bottomed 
upon this statement. Assuming the statement to be 
important in the determination of the question pre¬ 
sented: Was the sale made in the year 1923,| or the 
year 1924 ?, which we deny, there is absolutely ho basis 
for the statement to be found in the record. ! Appel¬ 
lant, by its designation of record, determined what por¬ 
tions of the record were necessarv to be brought to 

* # i 

this court for a review of the decision of thq Board 
of Tax Appeals, and an examination of this record 
fails to disclose whether or not such valuation ot 
the contract was established, or whether thi books 
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of the Company were kept on a cash or accrual basis. 
An examination of the record as a whole also discloses 
that this alleged statement of fact, and the argument 
based thereoji, was not presented at the hearing* below, 
and is made for the first time in this court. See Cor¬ 
bett v. Burnett, 50 F. (2d) 492. 

Further, consideration of the departmental regula¬ 
tions upon which Appellant relies in support of its 
contention, as set forth in the appendix to its brief, 
shows that they support the case of the Appellee rather 
than tiiat of the Appellant. 

We submit the facts found bv the Board below so 
clearly contradict Appellant’s contention that the sale 
was not a closed transaction until 1924 as to make it 


unnecessary for us to dwell upon it. at length. In Lucas 
v. Xorth Texas Lumber Co., 281 U. S. 11, the pur¬ 
chaser of the property merely notified the vendor of 
its election to exercise an option to purchase, and no 
other steps looking towards a consummation of the 
sale were taken in the prior year; the contract itself 
had not even been prepared. In this situation, the 
Supreme Court properly held that the purchase price 
did not represent income in that year. In American 
Land <& Investment Co. v. Commissioner , 40 F. (2d) 
336 (C. C. A. 4th, 1930) the court was unable to de¬ 
termine when the sale took place within the meaning 
of the word as used in the Revenue Acts and Treasury 
Regulations because the provisions of the contract did 
not appear in the record and were not before the court, 
and therefore, the court felt constrained to uphold the 


decision of the Board of Tax Appeals, saying 


“We start with the well-established proposition 
that the findings of the Board are presumptively 
correct. See Brooks v. Commissioner (C. C. A.) 
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35 F. (2d) 178, and cases there cited. [Further¬ 
more, the presumption is that the Comrhissioner 
and Board of Tax Appeals have acted upon knowl¬ 
edge of the material facts involved, 8>ee, also, 
Brooks v. Commissioner (C. C. A.) 35 F. j[2d) ITS. 
In the failure of the record to include a copy of 
tlie actual contract for the sale of land, we are at 
a loss to know exactly what were the legal rela¬ 
tions created bv the contract. We cannot 'sav that, 
because of some provisions which might have been 
in this contract, the findings of the Bocjrd were 
erroneous. The burden is upon the petitioner to 
overcome the presumption that the findings were 
correct. 

* * * * * * * j * * 

* * While it is possible that the [contract 
in the case before us may contain provisions 
which, interpreted under the South Carolina law, 
would so definitely fix the right of the parties as 
to put upon the vendee unconditional liability for 
the purchase price, we cannot resort to surmise 
and conjecture to reverse the findings of tljie Board 
of Tax Appeals when the findings of that Board 
are presumptively correct. The Board viewed the 
transaction as constituting an executorv contract. 
The record does not disclose anvthing which would 

» c* 

justify us in upsetting this conclusion.” 

In Stieff et al. v. Tait, 26 F. (2d) 489, which was an 
action against the Collector to recover individual in- 
come taxes paid under protest, the question before the 
court for determination was whether a gain arising 
out of the sale of certain real estate was taxable under 
the Revenue Act of 1918 as of the year in which the 
contract of sale was made, or as of the year In which 
the transfer was completed. It appeared that in No¬ 
vember, 1919, the taxpayer entered into a jcontract 
for the sale of certain real estate for $100,000, pur- 
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suant to the terms of which $2,500 was paid to him in 
cash upon execution of tlie contract and the balance 
payable on the date of conveyance in April, 1920, 
partly in cash and partly by purchase money mortgage 
to be paid off in two installments three and five years, 
respectively, from the date of the mortgage. One of 
the important facts before the court, not involved 
here, is that the taxpayer’s books were kept on a cash 
receipts and disbursements basis, and not on an ac¬ 
crual basis, and therefore, “the court believes that 
there is no sound reason for savins*; that the test in 
the present case is not when the income was act nail if 
received: * * 

“What we must here determine is the exact 
time when a substitution of assets has actually 
taken place, as required by the agreement of the 
parties. ‘ * * In short, the law, generally, is that, 
from the execution of a contract of sale of real 
estate, the vendor holds the same in trust for the 
vendee, and the latter becomes a trustee of the 
purchase money for the vendor. But this prin¬ 
ciple, fundamental as it is, does not determine 
the point here in issue, because an action in 1919 
for specific performance would not have then suc¬ 
ceeded and put the vendee in the present case in 
possession, since he was not then, under the con¬ 
tract of sale, entitled to such possession, nor was 
anv negotiable instrument or other securitv exe- 
euted or delivered during that year.” 

It is apparent from the foregoing extracts that the 
Stieff case is clearly distinguishable from the one at 
bar upon at least one ground, in addition to those spe¬ 
cifically mentioned in the opinion: The purchaser 
neither took possession in the prior year, nor was en¬ 
titled to possession under the contract. 



Stress is laid in Appellant’s brief upon the admitted 
fact that the Company did not make a return of profit 
either in the year 1923 or the year 1924, carrying with 
it an intimation that the Company thereby avoided the 
payment of any taxes on profit arising from the sale. 
Aside from the fact that the Company was legally 
dissolved in March, 1924, prior to the time f]ixed for 
making tax returns, it is perfectly manifest itrom the 
record that what the Company attempted t<j accom¬ 
plish, in the year 1923, if it did not technically accom¬ 
plish it, was a liquidating proceeding. This i^ clearly 
shown by the undisputed facts in the record, for in 
1923 distribution of its assets to its stockholders be¬ 
gan. All of its distributable assets, including the 
cash received from the sale with the exception of 
$50,000 or $60,000, was distributed to the stockholders 
in that vear. Presumablv all of its remaining assets, 
including the proceeds of the deferred purchase money 
notes arising from the sale have likewise been distrib- 
uted to its stockholders. In this situation thle stock¬ 
holders of the Company, under the law, were bound 
to return any profits received by them arising out of 
their stockholdings in the Company and to jpay all 
taxes properly assessable against such profits. Pre¬ 
sumably they complied with the law. Xo profit enures 
to a corporation because of the distribution of its as¬ 
sets to its stockholders, however much such assets 
may have appreciated in value (Art. 548, Reg. 65). 
The intimation therefore in Appellant’s brief {hat the 

pavmont of taxes has been avoided is without! justifi- 
1 *. 
cation. 
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VII. 

Upon the execution of the contract and the delivery 
of the personal property sold by Appellee to the 
purchaser, the latter became the owner thereof. 

The record discloses that all of the assets of the 
Xibley-Minmaugh Lumber Company (the Appellee), 
except its cash and accounts receivable, were sold to 
the Bowman-Hicks Lumber Company for $1,150,000.00. 
$450,000.00 of which was paid by the purchaser to the 
Appellee in 1923. As will more fully appear here¬ 
after, all of the conditions of the contract had been 
complied with by the Appellee prior to December 31. 
1923. Approximately 8,500,000 feet of lumber were 
at the mill at the time of the delivery of the property 
to the purchaser (R. 11) and during the year 1923 the 
purchaser removed from the land between nine and 
twelve million feet of timber. The record does not dis¬ 
close how much of the purchase price was paid for 
personalty and how much for real estate. It is assumed 
that the Appellant will not contend that title to the 
personalty did not pass upon the payment of the $450,- 
000.00 and upon delivery of such personalty to the pur¬ 
chaser and upon the satisfaction of every condition in 
the contract prior to December 31, 1923. It is also 
assumed that Appellant will concede that Articles 44 
and 46 of Regulations 62 and 65 which relate to the 
sale of real estate have no application to the sale of 
personal property. 

There is no basis in the record for determining how 
much of the profit accruing to Appellee came from the 
sale of personal property as to which there was un¬ 
questionably an outright sale in 1923 and how much 
came from the sale of real estate. 
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CONCLUSION. 

From the foregoing review of the facts and jthe au¬ 
thorities determinative of the issue here involved, it 
is respectfully submitted that the decision of the Board 
of Tax Appeals that the profit from the sale jof Ap¬ 
pellee's assets was derived in the year 1923 is Correct, 
and that it should be affirmed. 

Walter G. Moyle, | 
Stanley Suydam, 

Counsel for the Appellor. 

IT. Prescott Gatley, 

Of Counsel. 

December, 1933. 
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APPENDIX. 

StaT r TES i X Y<) I A'ED. 

Revenue Act of 1021, U. 13(5, 42 Stat. 227. 

Sec. 202. (a) That the basis for ascertaining the gain 
derived or loss sustained from a sale or other dispo¬ 
sition of property, real, personal, or mixed, acquired 
after February 2S, 1913, shall be the cost of such prop- 

ert v: 

%> 

Sec. 213. That for the purposes of this title (except 
as otherwise provided in section 233) the term “gross 
income ’ *— 


(a) Includes gains, profits, and income derived from 
salaries, wages, or compensation for personal service 
(including in the case of the President of the United 
States, the judges of the Supremo and inferior courts 
of the United States, and all other officers and em¬ 
ployees, whether elected or appointed, of the United 
States, Alaska, Hawaii, or any political subdivision 
thereof, or the District of Uolumbia. the compensation 
received as such), of whatever kind and in whatever 
form paid, or from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the owner¬ 
ship or use of or interest in such property; also from 
interest, rent, dividends, securities, or the transaction 
of any business carried on for gain or profit, or gains 
or profits and income derived from any source what¬ 
ever. The amount of all such items (except as provided 
in subdivision (e) of section 201) shall be included in 
the gross income for the taxable vear in which received 
by the taxpayer, unless, under methods of accounting 
permitted under subdivision (b) of section 212, any 
such amounts are to be properly accounted for as of a 
different period: 
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Sec. 233. (a) That in the case of a corporation sub¬ 
ject to the tax imposed by section 230 the ter pi “gross 
income” means the gross income as defined in! sections 
213 and 217, except that mutual marine insurance com¬ 
panies shall include in gross income the gross pre¬ 
miums collected and received bv them less amounts 
# * 

paid for reinsurance. i 
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APRIL TERM, 1933 


I 


No. 6037 


GUY T. HELVERING, Commissioner of Internal 

Revenue, Appellant, j 

vs. 

NIBLEY-M1MNAUGH LUMBER COMPANY. 


BRIEF ON BEHALF OF APPELLEE. 

I 

i 

This is an appeal from a decision of the Boafd of Tax 
Appeals holding that a profit from the sale of Appellee’s 
assets was derived in the year 1923, and abating A 11 assess¬ 
ment of income taxes levied on the theory such profits were 
derived in the year 1924. 


Statement of the Case. 

In the decision below, from which this appeal 
(R., pp. 9-13), the Board of Tax Appeals found 
to be as follows: 


is taken 
the facts 


1 w 




The appellee was a corporation organized under the 
laws of Oregon, having its principal office at Wallowa, 
Oregon, and was engaged in logging and lumbering. Prior 
to August 1, 1923, negotiations wore carried on by appel¬ 
lee with the Bowman-Hicks Lumber Company, having as 
their object the sale by appellee of its principal assets, 
consisting of timber, timberlands, lumber-manufacturing 
plant, and the personal property situated thereon. On that 
date the appellee’s board of directors, with the approval 
of the stockholders, passed a resolution authorizing its 


president and secretary to convey title to all its assets to 
one J. F. Ravenscroft, as liquidating trustee, and on the 
following day, August 2, 1923, a contract was entered into 
by the said Ravenscroft and the appellee, who, together 
with other parties were designated as the “Seller”, with 
the Bowman-Hicks Lumber Company, designated as the 
“Purchaser”. The contract provided that “the seller has 
contracted to sell and the purchaser has contracted to 
buy” the property therein described upon certain terms 
and conditions, among which is the following: 


“One of the most important considerations inducing 
the purchaser to enter into this contract is the right 
to have possession at once of the property covered 
hereby, in order, among other reasons, that it may 
prepare for winter logging. Contemporaneously with 
the execution of this agreement, therefore, the pur¬ 
chaser shall be given possession of the property 
covered hereby.” 


The contract further provided the purchase price should 
be $1,150,000, of which $100,000 was to be paid at once in 
cash (receipt thereof being acknowledged by the seller in 
the agreement); $350,000 more to be paid upon ratification 
of the contract by the seller's stockholders, and the balance 
in five years, for which the purchaser was to execute and 
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deliver to the seller, upon receipt of the deed and bill of 
sale, live negotiable promissory notes dated August 3, 1923, 
bearing interest at 5*4% per annum, maturing it one-year 
intervals thereafter, and secured by a purcljase-monev 
mortgage given by the purchaser to the seller. The seller 
agreed to furnish abstracts of title to all tracts, hnd, in the 
event that such titles proved unsatisfactory i\) the pur¬ 
chaser and such defects of title could not be cured and were 
not waived by the purchaser, there was to be a pro tanto 
abatement of the purchase price based on the amount of 
timber on the land and the number of acres within the 
tract; and should there prove to be less lumber pn hand at 

the mill than estimated in the contract it was likewise pro- 

I . 

vided there should be a reduction in the purchase price. 
These reductions in the purchase price were to be applied 
against the principal of the notes to be executed as herein¬ 
before set forth. 

The contract further provided that in the evei|t the pur¬ 
chaser should refuse to perform after the seller] had com¬ 
plied with all conditions, the seller should have the right 
to terminate the contract, reenter, and take possession of 
the property, including any improvements made by the pur¬ 
chaser, and retain the cash payments as liquidated dam¬ 
ages. If the title to the site on which the mill stqod should 
prove incurably defective, or if the area of merchantable 
timber should prove less than 20,000 acres, the purchaser 
might refuse to carrv out the contract, in which event the 
purchaser's advances and expenditures were to be counted 
as a loan to the seller at 8% interest, secured by ji first lien 
on the seller's property. 

It was further agreed that appellee’s stockholders (more 
than two-thirds of whom, in interest, were made parties to 
the contract) were to authorize and approve this contract 
by resolution at a regular meeting to be held not later than 
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August 10, 1923, and to indemnify the purchaser in the 
event of their failure to act. 

On the same day, August 2, 1923, appellee’s directors 
passed a resolution authorizing the said J. F. Ravenscroft, 
as liquidating trustee, to sell and convey all of its property, 
except cash and accounts receivable, to the Bowman-Hicks 
Lumber Company, for the price and on the terms of the 
foregoing agreement. 

o o o 

At 4:30 I\ M. on the following day, August 3, 1923, 
appellee, through its president and the said Ravenscroft, 
delivered possession of the mill and timber holdings in¬ 
cluded in the , contract to George R. Hicks, president of 
the purchasing company, and on August 11,1923, appellee’s 
stockholders, at a special meeting, authorized their direc¬ 
tors to sell all appellee's assets, except accounts receivable 
and cash, to the Bowman-llicks Lumber Company in ac¬ 
cordance with the contract of August 2, 1923, and ratified 
the action*of its officers and directors in making the con¬ 
tract. 

At the time of the execution of the contract on August 2, 
1923, the purchaser paid to Ravenscroft for appellee the 
sum of $100,000 on account of the purchase price, and two 
weeks later the sum of $350,000 in accordance with its terms 


and provisions. 

Immediately upon taking possession of the property 
covered by the contract on August 3, 1923, the purchaser 
began to carry on lumber operations on the property. Logs 
in the pond and in the woods were brought in and sawed 
up, and these, together with lumber in the yard, were sold 
by the purchaser, the appellee receiving no money from 
the sale thereof. From nine to twelve million feet of 


timber were removed by the purchaser from these lands in 
1923, and in the same year it rebuilt about eight miles and 
regraded about six miles of the railroad running through 
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the holdings, put in heavier metal rails, and expended 
thereon a substantial amount of money. In general, the 
purchaser exercised over the properties ineludecj in the con¬ 
tract all the rights of ownership and dominion, j 

December 18, 1923, Ravenscroft, as liquidating trustee, 
distributed to appellee’s stockholders all the moneys re¬ 
ceived by the vendor on the purchase price except about 
$50,000 or $60,000. j 

By December 31, 1923, abstracts of title covering more 
than 21,000 acres of appellee’s lands had been ^ccepted by 
the purchaser’s lawyers, including that covering the mill 
site. 

Within ten days after the contract was signed,| the parties 
were able to determine the amount of cut tinjiber in the 
vard, but the area of “cut-over” lands was not finally de- 
termined until earlv in 1924, so on Januarv 15 olf that vear 
a contract finally adjusting these differences, in jaccordance 
with the contract of sale respecting incurable defects of 
title, was signed by the purchaser, by Ravenscroft as liqui¬ 
dating trustee of the seller, by the Grande Rondo Company, 
and by Elmer I. Stoddard, Ravenscroft, and Minmaugh as 
stockholders of the seller by which the sum of $66,508.07 
was remitted to the purchaser to be deducted from the notes 
representing the balance of the purchase price.! 

On February 28, 1924, a deed of conveyance covering the 
mill and certain described timber lands, being all the assets 
of the petitioner, was executed, the preamble} of which 
reads: 

“This indenture made as of the 3rd day jof August, 

1923, but actually executed this 28th day of i February, 

1924, between J. F. Ravenscroft, as liquidating trustee 
of Nibley-Mimnaugh Lumber Company, a corporation 
of the State of Oregon, under and by virtue! of a reso¬ 
lution of the directors of said corporation pjassed at a 


l 
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meeting thereof held August 1, 1923, and said Xiblev- 
Mimnaugh Lumber Company, parties of the first part, 
and Bowman-Hicks Lumber Company, a corporation 
of the State of Delaware, party of the second part, 
witnesseth: * * * 


y y 


At the same time the purchaser executed a first trust or 
mortgage on the property to secure notes in the amount 
of $633,500, representing the balance of the purchase price 
given by the purchaser to the appellee as seller. The nego¬ 
tiations as to the form this mortgage was to take were car¬ 
ried on between counsel for the purchaser and for the seller 
in 1923. 

The notes given by the purchaser were dated August 3, 
1923, and bore interest from that date, but were not deliv¬ 
ered to the vendor until February 28, 1924, at the time con- 
vevance of the title was executed. 

After August 3, 1923, Ravonscroft opened new books as 
“trustee”, entries thereafter being made in these books, 
and on March 7, 1924 the corporation commissioner of the 
State of Oregon issued a certificate of dissolution of the 
appellee Xibley-Mimnaugh Lumber Company. 

Appellee filed an income tax return for the year 1923 
covering the period up to August 3, and Ravenscroft filed 
a return for himself as trustee for the period August 3 to 
December 31, 1923, and for 1924. Xo return was made by 
appellee in 1924, and the profit from the sale was not re¬ 
ported by appellee as a corporation in its return for 1923, 

nor bv Ravenscroft as trustee in his fiduciarv return for 
» % 

1923 or 1924. Depreciation was allowed by the Government 
to appellee in 1923 for the period only before August 2, 
1923, on the ground that the property had then been trans¬ 
ferred. (See also R. p. 8). Neither appellee, nor Ravens¬ 
croft as liquidating trustee, paid any taxes for 1923 on the 
lands comprised within the contract of sale. 



ARGUMENT. 


This appeal presents for review the determinaltion of the 
Board of Tax Appeals that the profit from the jsale of ap¬ 
pellee’s principal assets was derived in the year jL923, when 
the contract of sale was executed and possession^ delivered 
to the purchaser, and not in the year 1924 when tjiere was a 
mere formal conveyance of title and completion! of details 


as contemplated by and in accordance with the cj 
sale. 


I. 


ontract of 


The Sale Was Made in 1923 Under the Provisions of the 

Revenue Act. 


The tax involved in this case was assessed against ap¬ 
pellee under the sections of the successive Revenue Acts 
providing for the taxation of gross income, wlpch, so far 
as the question presented by this appeal is concerned, are 
substantially the same. Section 213 (a) of the Revenue 
Act of 1924 is typical of these provisions and is |as follows 
(U. S. C. A. Title 26, Sec. 954): 

“Sec. 213. For the purposes of this title,| except as 
otherwise provided in section 233— 

“(a) The term ‘gross income’ includes gains, prof¬ 
its, and income derived from salaries, wages, or com¬ 
pensation for personal service * * * of whatever 

kind and in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, on sales, or 
dealings in property, whether real or personal, grow¬ 
ing out of the ownership or use of or interest in such 
property; also from interest, rent, dividends, securi¬ 
ties, or the transaction of any business carried on for 
gain or profit, or gains or profits and income derived 
from any source whatever. The amount of all such 
items shall be included in the gross income fir the tax- 
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able year in which received by the taxpayer, unless, 
under methods of accounting permitted under subdi¬ 
vision (b) of section 212, any such amounts are to be 
properly accounted for as of a different period.” 


In the decision below, (R. pp. 13-17) the Board of Tax 
Appeals quotes with approval from Davidson & Case Lum¬ 
ber Co. v. Motter, 14 F. (2d) 137, decided March 2, 192b, and 
refers to it as beine; “on all fours with the instant proceed¬ 
ing and conclusive of the issue involved". In that case, the 
court was called upon to determine in which year a sale 
of real estate was made within the meaning of Section 213 
(a) of the Reyenue Act of 1918, the provisions of which, 
so far as thos,e pertinent to the question here are concerned, 
have been reenacted in the Revenue Acts of 1921 and 1924. 
At page 140 the court says: 


“II. We come now to the sale of real estate by the 
corporation. Was this sale for the purpose of assess¬ 
ing income or profit taxes under the act of 1918 made 

in the vear 1919 or the vear 1920? 

• • 

“A contract of sale by the corporation of certain 
real estate on which it had operated a lumber yard 
was made to solvent purchasers, able to pay at any 
time, on November 20, 1919. At that time $10,000 was 
paid in cash and a contract in writing was entered into 
between the corporation and the purchasers, condi¬ 
tioned alone on the title being found satisfactory to the 
purchasers. Some time in the month of December, 
1919, the purchasers, having examined the title, re¬ 
moved this condition from the contract bv advising 
the corporation the title to the property was satisfac¬ 
tory to them, and the contract of sale was thus made 
absolute. The contract provided for the payment of 
the remainder of the purchase price, $100,000, on June 
1, 1920, and that conveyance should be delivered by 
the corporation to the purchasers at this time. Also 
the corporation, not being able to remove its business 
from the property, agreed to pay one-half the taxes 
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for the year 1920 as a consideration for toeing per¬ 
mitted to remain on the premises. However, the do¬ 
minion, control, burdens, and benefits of the! property 
were passed to the purchasers in the year 1919 at the 
time the contract of sale was made absolute. ThG 
Revenue Act provides, in regard to the assessment of 
property under such conditions, as follows:! 

“ ‘Sec. 213 (a) That for the purposes of| this title 
* the term ‘gross income’ includes gpins, prof¬ 
its, and income derived from * * * saleS, or deal¬ 

ings in property, whether real or personal* growing 
out of the ownership or use of or interest in such prop- 
ertv.’ Comp. St. Ann. Supp. 1919 §6336 Vsfij*” 

I 

“Tlie question is, who owned this property in the 
latter da vs of the year 1919? As the right of the cor- 
poration to compel compliance with the tcrips of the 
contract was by the contract made dependent on the 
corporation delivering a good title to the purchaser, 
the contract remained conditional and dependent until 
the title had been examined and approved by the pur¬ 
chasers. As the corporation was notified tips condi¬ 
tion was met in the month of December, 19|9, there¬ 
after the conditional contract of sale became absolute 
in its terms, and any loss to the property or any bene¬ 
fits or advantage, accruing thereto was the loss or 
benefit of the purchasers. To this end cornel not only 
the adjudicated cases on the question but the very rea¬ 
son of the tiling itself. The Supreme Couiit of this 
state in Gordon r. Munn, 87 Kan. 624 *, said: j 

“ ‘The purchaser of land in possession under an 
agreement for a eonvevance is considered thejowner in 
equity, subject to the payment of the purchasje money, 
and the vendor is treated as the trustee of [the legal 

i ^ 

title. * * * The fact that possession was not trans¬ 

ferred in this instance mav be accounted for bv the 
relationship of the parties.’ ” 

“In Law Opinion No. 988 the Solicitor of j Internal 
Revenue (cited in A. R. Memo 189, Cum. Bpl. Treas. 
Dept. 1-2 0. 68), declared, as follows: 
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“ ‘In deciding whether the transaction was a sale, 
it is immaterial that, legal title did not presently 
pass.’ ” 


“It was held in Law Opinion 988 (C. B. 2, p. 84): 

“ ‘No gain or loss is realized bv vendor until there 
has been in substance an exchange of assets bv the 
parties to the sale. The time at which such exchange 
takes place will be determined from the facts in each 
case, considered from a practical business standpoint. 
The postponement of transfer of a legal title is not de¬ 
cisive. Usually when the vendee is put in possession 
and clothed with all the benefits and burdens of bene¬ 
ficial ownership, the sale will be considered complete, 
even though the deliverv of the deed and the execution 
of a mortgage be postponed beyond that time.’ ” 

“ ‘Where a tract of land was sold on November 1, 
1919, one-tenth of the purchase price accompanied the 
bid, four-tenths being paid in December, 1919, and 
the balancer in January, 1920, at which time a proper 
conveyance of title was delivered to the purchaser, the 
sale should be treated as a cash transaction for 1919, 
and the entire profit realized be returned as income for 
that rear.’ O. I). 568, T. B. 27-20-1037.” 

“ ‘Where an individual sold real estate, receiving 
in the vear of sale over one-fourth of the total selling 
price, the contract providing that the balance should 
be paid in four annual installments thereafter, such 
deferred payments being secured by crop mortgages 
and additional collateral secur'dv, it has been ruled 
that the payments received in the year of sale were 
sufficiently substantial in amount to require the ven¬ 
dor to report in that year the entire profit realized on 
the sale.’ 0. I). 569, T. B. 27-20-1038.” 


“As the contract for the sale of the property, fixing 
the terms of the sale made, the amount of the purchase 
price to be paid, and all other of its terms, including 
the present payment of $10,000, was performed in the 
year 1919, the amount of profits taxable must have 
been determined as of that vear as readily and abso- 

* 1 
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lutelv as of the dale the conveyance was deliivered and 
the deferred payment made. I therefore fin’d as a fact, 
the sale of the real estate in this case, while not per¬ 
fected by conveyance and full payment of tli)e purchase 
price until June, 1920, was made in the year 1919, as 
contended by the plaintiff in this case, and that the 
profit made in the transaction should havle been in¬ 
cluded in the income and excess profits taxes of the 
corporation for the year 1919.’ ’ 

In placing* its interpretation upon Section 213 (a) of the 
Revenue Act of 1918 providing for the taxatioh of gains 
arising from the sale of property, which has been substan- 
tiallv reenacted in the later Acts, the Bureau of In- 
ternal Revenue has stated its position with respect to the 
time when the sale takes place in Law Opinion 988, C. B. 
2, page 84, as follows: 

44 No realization of gain or loss arises frpm a mere 
contract to sell real estate in the future. Xhe sale is 
held to occur at the time a deed passes or at the time 
possession and the burdens and benefits of ownership 
are from a practical standpoint transferred to the 
buyer, whichever occurs first.” * * * 

44 That under the provisions of Sec. 213 (a) of the 
Revenue Act of 1918, that in case an owner of real 
estate contracts to sell such property at a fijture date, 
no accounting for gain or loss need be made at the 
time of the contract, if transfer of possession and de¬ 
livery of the deed are postponed and payment of a 
substantial part of the purchase price in c^sh or its 
equivalent is not then made. * * * The postpone¬ 

ment of transfer of a legal title is not decisive. Usu¬ 
ally when the vendee is put in possession and clothed 
with all the benefits and burdens of beneficial owner¬ 
ship, the sale will be considered complete, ev^n though 
the delivery of the deed and the execution of a mort¬ 
gage be postponed beyond that time.” 
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These interpretations by the Bureau have been con¬ 
sistently followed by the Board of Tax Appeals in cases 
involving the question of when a sale takes place within 
the meaning of the Revenue Act. See J. T. Pittard 
Commissioner, 5 B. T. A. 929 (1926); Grace Harbor Lum¬ 
ber Co. v. Commissioner, 14 B. T. A. 996 (1929); The Ship¬ 
owners & Merchants Tugboat Co. Commissioner, 22 
B. T. A. 1084 (1931). 


We submit that the decision in Davidson & Case Lumber 
Co. v. Mot ter, supra , is sound, and is in full accord with the 
position consistently taken by the Bureau itself on this 
question in its own promulgated regulations and opinions, 
and by the Board of Tax Appeals. This interpretation by 
appellant itself, which has been long followed and ac¬ 
quiesced in by the Bureau, is entitled to tin* highest 
respect and should not be disturbed. Logan v. Davis, 233 
U. S. 613; Brewster r. Gage, 280 U. S. 327; Coombe et aJ. v. 
United States &c., 55 App. D. C. 190; King v. District of 
Columbia, 51 App. D. C. 160. 

In view of the foregoing, we are at a loss to understand 
the contention of the appellant here. Not only was a sub¬ 
stantial part of the purchase price paid to appellee in the 
year 1923, but possession was delivered the day after the 
execution of tlie contract, and the Board found as a fact 
that in that year ‘‘the purchaser exercised over the proper¬ 
ties included in the contract all the rights of ownership and 
dominion.” Appellant itself has, in these circumstances, 
laid down the rule that the subsequent delivery of a deed 
and execution of a mortgage is unimportant. See Commis¬ 
sioner of Internal Revenue v. Moir, 45 F. (2d) 356, 357. 
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All the Terms of the Contract of Sale Were Fully Complied 

With in the Year 1923. j 

l 

The contract was actually executed on August 1923. Tl 
provided for the sale and conveyance of all thcj assets of 
appellee, except cash on hand and accounts receivable, in- 
eluding- over 21,000 acres of timber lands, standing timber, 
a mill, logs, lumber at the mill estimated at 8,500,000 feet, 
and other products of manufacture together wit i supplies 
on hand. Therefore, it is manifest that if appellee was 
required to determine the exact extent of its holdings and 
furnish abstracts of title to the lands before the j execution 
of a contract, the sale would have been delayed far beyond 
the time when it was necessary for the purchase^ to begin 
its winter operations. In this situation, the contract ex¬ 
pressly provided for the later settlement of thqse details 
by an abatement in the fixed purchase price should the 
titles to some of the lands prove defective. Of course, the 
execution of a formal deed of conveyance had to await a 
determination of these titles, and as a mortgage on the 
lands to secure notes for the unpaid balance ot] the pur¬ 
chase money could not be completed until the legal title was 
of record in the purchaser, the contract logically provided 
for their execution at a later date. Accordingly, in Feb- 
ruarv, 1924, a deed was executed conveying the!tracts as 
finally determined, and notes were delivered covering the 
balance of the purchase price. Both the deed and the notes 
were dated as of August 3, 1923, and the notes bore the 
stipulated interest from that date in compliance with the 
terms and provisions of the contract of sale. 

Before the end of 1923, the purchaser had taken full 
possession of all the property, made substantial additions 
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and improvements, and was carrying on logging and lum¬ 
bering operations; appellee’s stockholders had approved 
the contract; nearly 40 per cent of the purchase price had 
been paid in cash and distributed to appellee’s stock¬ 
holders, and titles to the mill site and to over 21,000 acres 
of timberlands had been accepted by the vendee. In short, 
the appellee had done and performed everything it was re¬ 
quired to do, the purchaser “exercised over the properties 
included in the contract all the rights of ownership and 
dominion,” and its liability for the balance of the purchase 
price had become unconditional. 

III. 

Upon the Execution of the Contract, the Vendee Became 

the Owner of the Land. 


It is a well established principle of law that when a 
valid and subsisting contract for the sale of land has been 
executed the purchaser becomes the owner of the property 
to all practical intents and purposes. 

In Collins v. Creason, 55 Ore. 524, the Supreme Court 
of the State of Oregon affirmed a decree of the lower 
court for specific performance of a contract to convey 
lands, saying: 


“By invoking the general maxim that equity re¬ 
gards as done what ought to be done, and applying the 
doctrine of equitable conversion, it follows that when 
a valid contract, for the sale of real property and the 
execution of a deed therefor, has been consummated, 
an equitable title to the premises becomes vested in 
the vendee, who thereafter is treated as the owner of 
the land, while the money which is to be paid as a con¬ 
sideration therefor is regarded as the property of 
the vendor; so that, upon the death of the purchaser, 
his heirs succeed in equity to the rights of their an- 
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cestor in the real property, and upon the cjeath of the 
vendor his personal representative succeeds to his 
right to the purchase money remaining unpaid (Citing 
cases).” 

See also Lea v. Bloakland, 122 Ore. 230 (Supreme Court 
of Oregon, 1927). 

This principle was laid down by the Supreme Court of 

the United States as earlv as Boone et al. v. C hiles ’et al.. 

% ' 

reported in 10 Peters, 177, 225, where it is said: 

“ * * * Equity makes the vendor wijthout deed, 

a trustee to the vendee, for the conveyance of the title; 
the vendee is a trustee for the payment of the purchase 
money, and the performance of the terms jof the pur¬ 
chase. * * * ” 

And in Secombe et al. v. Steele, 20 How. 94 (1858), the 
court says: 

“ * * * In equity, the estate bargained land agreed 
to be sold becomes the property of the purchaser as 
soon as the agreement is concluded. It Will descend 
to his heirs at death, or may be devised by[him; while 
the purchase money vests in the vendor, and forms a 
part of his personal estate. * * * ” 

In First National Bank of Wagoner, S. C. v. Glens Falls 
Ins. Co., &c., 27 F. (2d) 64 (C. C. A. 4th, 1928), it is said: 

“It is well settled, of course, not only in South Caro¬ 
lina, but elsewhere, that in the case of a binding con¬ 
tract for the sale and purchase of real esjate, where 
the purchaser has made payments and entered into 
possession, equity will treat him as the regjl owner of 
the property, subject to liability for the Unpaid pur¬ 
chase price, and the vendor or seller as holding the 
legal title merely as security, applying the maxim that 
equity regards as done that which ought to be done. 
Pomeroy’s Equity Jurisprudence, vol. 1, '^368; Vir- 
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Shipbuilding Corporation v. United States 
(C. C. A. 4th) 22 F. (2d) 38, 50; Rexford v. Southern 
Woodland Co. (C. C. A. 4th) 225 F. 1022: hi. (1). C.) 
208 F. 295; Lewis r. Hawkins, 23 Wall. 119; Epps r. 
McCallum Realty (V)., 139 S. C. 481." 


See also Lewis v. Hawkins, 23 Wall. 119; Rexford v. 
Southern Woodland Co., 208 F. 295, 306 (aff. 225 F. 1022); 
Griffith v. Stewart, 31 App. D. C. 29, and Lenman r. Jones, 
33 App. I). C. 7 (aff. 222 U. S. 51). 

Applying this doctrine to the undisputed facts in this 
case the conclusion is inescapable that the sale and con¬ 
veyance of these lands was a completed transaction in the 
year 1923. Thereafter, nothing further remained to be 
done by either party under the contract except the mere 
formal execution of a deed, together with the notes evidenc¬ 
ing the balance,of the purchase price and mortgage secur¬ 
ing them, in accordance with the terms and provisions of 
the contract of sale. 


IV. 

The Parties Intended to Complete the Sale in 1923. 

In paragraph 7 of the contract of sale it is expressly pro¬ 
vided as follows; 

“One of the most important considerations inducing 
the purchaser to enter into this contract is the right 
to have possession at once of the property covered 
hereby, in order, among other reasons, that it may pre¬ 
pare for winter logging. Contemporaneously, with the 
execution of this agreement, therefore, the purchaser 
shall be given possession of the property covered 

hereby.” 

* 

Every step taken by the parties, as well as the terms of 
the contract itself, indicates the present intention of the 
parties to effect an immediate sale and transfer of posses¬ 
sion of the property, once the preliminary negotiations had 
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determined the details of the transaction. On August 1, 
1923, the day before the actual execution of the contract, 
appellee indicated its intention to withdraw from the lum¬ 
ber business bv the resolution of its board of directors, with 

I 

the consent of two-thirds of the stockholders, 'authorizing 

its President and Secretary to convey title to all its assets 

• •/ 

to Ravenscroft, as liquidating trustee, and on the follow¬ 
ing day, August 2, 1923, its directors passed d. resolution 
authorizing the said Ravenscroft, as liquidating trustee, 
to sell and convey all of its property, except c^sh and ac¬ 
counts receivable, to the purchaser in accordanbe with the 
contract executed on that date. The contract itself pro¬ 
vided that “the seller has contracted to sell and the pur¬ 
chaser has contracted to buy” the property f;herein de¬ 
scribed. At 4:30 P. M. the next day the purchaser took 
possession and began to carry on lumber operations on 
the property; on that day Ravenscroft opened new books 
as “trustee”, appellee then being in the process)of liquida¬ 
tion, and on December 18, 1923, Ravenscroft, as liquidat¬ 
ing trustee, distributed to appellee’s stockholders all the 
monevs received bv the vendor, amounting to the sum of 
$450,000, with the exception of about .$50,000 or $60,000. 

The facts found by the Board are so complete, and sus¬ 
tain so fully the position of the appellee that it is hardly 
necessary for us to dwell upon them more at length. 
From them it is apparent that a sale of appellee’s assets 
was not conceived on the spur of the momentj and then 
every effort made to complete the transaction ^efore the 
end of the year, but that negotiations had been carried on 
for some time between the parties looking to the consum¬ 
mation of a sale prior to the time when the first active 
steps were taken by appellee’s board of directors on 
August 1, 1923, and that thereafter the details df the sale 
were completed in an orderly, predetermined manner. 
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There was an important consideration entering into the 
sale of appellee’s property and assets, however. The fall 
season was rapidly approaching, and if the sale was to 
be made at all, a prompt consummation was necessary in 
order that the purchaser could prepare for winter logging, 
as set forth in the foregoing provision of the contract. 
The parties promptly proceeded to accomplish this end, 
and before the close of the year the purchaser had re¬ 
moved from 9 fo 12 million feet of timber from the lands, 
sold logs and lumber on its own account, and expended a 
substantial sum in additions and improvements. 

We submit that the facts, and the terms of the contract 
as herein sot forth, clearlv indicate the intention of the 
parties to complete the sale in 1923. 

V. 


The Government Itself Has Determined That the Sale Took 
Place in 1923 as Contended by Appellee. 

On April 7, 1926, the Commissioner addressed a letter 
to the appellee notifying it of a deficiency in its income 
tax for the period covered by the years 1922 to 1924, in¬ 
clusive, and in the statement enclosed appellant refused 
to allow depreciation on appellee’s plant and equipment 
after the date when the purchaser took possession of the 
property under the contract of sale on August 3, 1923, 
with the following explanation: 


“Explanation of Adjustment to Xet Income 


i 4 


1. Excessive depreciation, $22,688.21, has been dis¬ 
allowed due to plant and equipment being taken over 
by Bowman-IIicks Lumber Company, on August 3, 
1923. Depreciation has, therefore, been allowed for 
215 days instead of 365 days or full year." (K. p. 8.) 



I 

It is apparent from the foregoing that appellant, having 
heretofore taken the position that this sale w^s made in 
1923 for the purpose of allowing depreciation, i^ now seek¬ 
ing to take a position entirely inconsistent with ijs previous 
determination of the question presented by the appeal. 

In view of the foregoing, the rules, regulations and 
opinions of the Department, the decisions of the Board of 
Tax Appeals, and of the courts before which this question 
lias been raised, we submit the contention of appellant here 
is without foundation either in law or in fact. We have 
been unable to find a single case in which this question has 
been presented upon facts even substantially similar to 
the case at bar in which the court has held otherwise than 
that the sale was made for the purposes of taxation in 
the year the contract was executed, possession delivered, 
and a substantial payment made on account oj" the pur¬ 
chase price. 

The position taken by appellant in this Court, as appears 
by its brief, is vastly different from the one taljcen below. 
In the first place it will be observed that it utterly ignores 
the rules and regulations adopted by the department and 
consistently followed governing the determination of the 
time when a sale of property is made, to which we have 
already called the court’s attention, and which is set forth 
in the opinion of the Board of Tax Appeals, namjely, “The 
salt 1 is held to occur at the time a deed passesjor at the 
time possession and the burdens and benefits of pwnership 
are from a practical standpoint transferred to ijhe buyer, 
whichever occurs first.” In addition its argument is based 
upon a statement of fact alleged in its brief and contained 
in the opening sentence of its “Summary of Argument,” 
viz.: “The respondent did not establish the fair market 
value of the contract of August 2, 1923.” Most, if not all, 
of its argument is bottomed upon this statement: Assum- 
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ing the statement to be important in the determination of 
the question presented: Was the sale made in the year 
1923, or the year 1924?, which we deny, there is absolutely 
no basis for the statement to be found in the record. Ap¬ 
pellant, by its designation of record, determined what por¬ 
tions of the record were necessary to be brought to this 

Court for a review of the decision of the case bv the Board 

* 

of Tax Appeals, and an examination of this record fails to 
disclose whether or not such valuation of the contract was 
established, or whether the books of the company were 
kept on a cash or accrual basis. An examination of the 
record as a whole also discloses that this alleged statement 
of fact, and the argument based thereon, was not presented 
at the hearing below, and is made for the first time in this 
court. 

Further, consideration of the departmental regulations 
upon which appellant relies in support of its contention, as 
set forth in the appendix to its brief, shows that they sup¬ 
port the case of the appellee rather than that of the appel¬ 
lant. 

We submit the facts found bv the Board below so clearly 

* • 

contradict appellant’s contention that the sale was not a 

closed transaction until 1924 as to make it unnecessary for 

1 • 

us to dwell upon it at length. In Lucas r. North Texas Lum¬ 
ber Co., 281 l\ S. 11, the purchaser of tin* property merely 
notified the vendor of its election to exercise an option to 
purchase, and no other steps looking towards a consumma¬ 
tion of the sale were taken in the prior year; the contract 
itself had not even been prepared. In this situation, the 
Supreme Court properly held that the purchase price did 
not represent income in that year. In American Land & 
Investment Co. v. Commissioner, 40 F. (2d) 336 (C. C. A. 
4th, 1930) the court was unable to determine when the sale 
took place within the meaning of the word as used in the 
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Revenue Acts and Treasury Regulations because the pro¬ 
visions of the contract did not appear in the record and 
were not before the court, and therefore, the cou|rt felt con¬ 
strained to uphold the decision of the Board of Tax Ap¬ 
peals, saying: 

“We start with the well-established proposition that 
the findings of the Board are presumptively correct. 
See Brooks r. Commissioner (C. C. A.) .‘15 F. (2d) 178, 
and cases there cited. Furthermore, the presumption 
is that the Commissioner and Board of Tape Appeals 
have acted upon knowledge of the material facts in¬ 
volved. See, also, Brooks i\ Commissioner (C. C. A.) 
M5 F. (2d) 178. In the failure of the record to include 
a copy of the actual contract for the sale of land, we 
are at a loss to know exactly what were the legal rela¬ 
tions created bv the contract. We cannot sav that, 
because of some provisions which might have been in 
this contract, the findings of the Board were erroneous. 
The burden is upon the petitioner to overcome the pre¬ 
sumption that the findings were correct. 


# 




“* * * While it is possible that the contract in the 
case before us may contain provisions wh|ch, inter¬ 
preted under the South Carolina law, would so defi¬ 
nitely fix the right of the parties as to put upon the 
vendee unconditional liability for the purchase price, 
we cannot resort to surmise and conjecture to reverse 
the findings of the Board of Tax Appeals | when the 
findings of that Board are presumptively correct. The 
Board viewed the transaction as constituting an exec- 
utorv contract. The record does not disclose anvthing 
which would justify us in upsetting this conclusion.” 

In Stieff et aJ. r. Tait, 2fi F. (2d) 489, which wasj an action 
against the Collector to recover individual income taxes 
paid under protest, the question before the court for deter- 
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mination was whether a gain arising out of the sale of cer¬ 
tain real estate was taxable under the Revenue Act of 1918 
as of the year in which the contract of sale was made, or as 
of the year in which the transfer was completed. It ap¬ 
peared that in November, 1919, the taxpayer entered into 
a contract for the sale of certain real estate for .$100,000, 
pursuant to the terms of which $2,500 was paid to him in 
cash upon execution of the contract and the balance payable 
on the date of conveyance in April, 1920, partly in cash and 
partly by purchase money mortgage to be paid off in two 
installments three and five years, respectively, from the 
date of the mortgage. One of the important facts before 
the court, not involved here, is that the taxpayer's books 
were kept on a cash receipts and disbursements basis, and 
not on an accrual basis, and therefore, “the court believes 
that there is no sound reason for saving that the test in 
the present case is not when the income was actually re- 
ceived; . 


“What we must here determine is the exact time 
when a substitution of assets has actually taken place, 
as required by the agreement of the parties. 

“In short, the law, generally, is that, from the exe¬ 
cution of a contract of sale of real estate, the vendor 
holds the same in trust for the vendee, and the latter 
becomes a trustee of the purchase money for the ven¬ 
dor. But this principle, fundamental as it is, does not 
determine the point here in issue, because an action in 
1919 for specific performance would not have then 
succeeded and put the vendee in the present case in 
possession, since he was not then, under the contract 
of sale, entitled to such possession, nor was any nego¬ 
tiable instrument or other seeuritv executed or deliv- 

* 

ered during that year.” 

o • 


It is apparent from the foregoing extracts that case is 
clearly distinguishable from the one at bar upon at least 
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one ground, in addition to those specifically mentioned in 
the opinion: The purchaser neither took possession in the 
prior year, nor was entitled to possession jinder the 
contract. 

Stress is laid in appellants brief upon the admitted fact 
that the Company did not make a return of profit either in 
the vear 1923 or the year 1924, carrying with it in intima- 
tion that the Company thereby avoided the payment of any 
taxes on profit arising from the sale. Aside from the fact 
that the Company was legally dissolved in Maxell, 1924, 
prior to the time fixed for making tax returns, it is per¬ 
fectly manifest from the record that what the Coinpany at¬ 
tempted to accomplish, in the year 1923, if it did not tech¬ 
nically accomplish it, was a liquidating proceeding. This is 
clearly shown by the undisputed facts in the record, for in 
1923 distribution of its assets to its stockholders began. All 
of its distributable assets, including the cash received from 
the sale with the exception of $50,000 or $60,000, was dis¬ 
tributed to the stockholders in that year. Presumably all 
of its remaining assets, including the proceeds ojf the de¬ 
terred purchase money notes arising from the side, have 
likewise been distributed to its stockholders. In this situa¬ 
tion the stockholders of the Company, under the llaw, were 
bound to return any profits received by them arising out 
of their stock holdings in the Company and to pay all taxes 
properly assessable against such profits. Presumably they 
complied with the law. No profit enures to a corporation 

i 

because of the distribution of its assets to its stockholders, 
however much such assets may have appreciated in value 
(Art. 548, Reg. 65). The intimation therefore in appellant’s 
brief that the payment of taxes has been avoided is with¬ 
out justification. 



Conclusion. 


From the foregoing 1 review of the facts and the authori¬ 
ties determinative of the issue here involved, we respect¬ 
fully submit the decision of the Board of Tax Appeals that 


the profit from the sale of appellee’s 


assets was derived in 


the year 1923 is correct, and should be affirmed. 


K espect fu 11 y submitted, 

Benjamin S. Minor, 

H. Prescott Gatley, 
Arthur P. Drury, 
Attorneys for Appellee. 


Allan A. Smith, 

Of Counsel. 
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